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IN THE U.S. 



Angs human SAHA et al . 



PATENT AND TRADEMARK OFFICE 



Conf. 7706 



PATENT 
4450-0355P 



Appl . No . : 



09/933, 991 



Group: 2152 



Filed: 



August 20, 2 0 01 



Exami ne r : Unknown 



For : 



SYSTEM FOR TRANSPORTING SUB -RATE DATA 
OVER A COMMUNICATION NETWORK 



REVOCATION OF POWER OF ATTORNEY, SUBSTITUTE POWER 
OF ATTORNEY, AND CHANGE IN CORRESPONDENCE ADDR ESS 




CEiVED 



Commissioner for Patents 



P.O. Box 1450 

Alexandria, va 22313-1450 Technology Center 

Sir: 

The Assignee of the above-identified patent application, 
CIENA Corporation having a business office at 1201 Winterson 
Road, Linthicum, MD 21090, as evidenced by the enclosed 
Certificate Under 37 C.F.R. § 3.73(b) showing chain of title, 
hereby revokes any and all previous powers of attorney for the 
above- identified patent application or issued patent, and hereby 
appoints the practitioners at CUSTOMER NO. 02292 (BIRCH, STEWART, 
KOLASCH & BIRCH, LLP) as the attorneys of the Assignee to receive 
all correspondence relating to the above- identified application 
or patent and to transact all business in the United States 
Patent and Trademark Office connected therewith, with full power 
of substitution and revocation, and the Assignee ratifies any act 
done by the Assignee's attorneys in respect of this patent. 



Application No. 09/933,991 



The new correspondence address is: 

BIRCH, STEWART, KOLASCH & BIRCH, LLP or Customer No. 022 92 
P.O. Box 74 7 

Falls Church, VA 22040-0747 
(703) 205-8000 

The undersigned (whose title is supplied below) is empowered 
to sign this Revocation and Substitute Power of Attorney on 
behalf of the Assignee. 

I hereby declare that all statements made herein of my own 
knowledge are true, and that all statements made on information 
and belief are believed to be true; and further that these 
statements were made with the knowledge that willful false 
statements and the like so made are punishable by fine or 
imprisonment, or both, under Section 1001 of Title 18 of the 
United States Code, and that such willful false statements may 
jeopardize the validity of the application or any patent issued 
thereon. /J 




Russell B. Stevenson, Jr. 



Typed or printed name 



Senior Vice President 
General Counsel & Secretary 
CIENA Corporation 



Title 



Enclosure : 



Certificate Under 37 C.F.R. § 3.73(b) 
showing chain of title. 



(Rev. 02/18/2004) 
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PATENT 
4450-0355P 



IN THE U.S. PATENT AND TRADEMARK OFFICE 

Angshuman SAHA et al . Conf . 77 06 

09/933,991 Group: 2152 

August 2 0, 2001 Examiner : Unknown 

SYSTEM FOR TRANSPORTING SUB-RATE DATA 
OVER A COMMUNICATION NETWORK 



CERTIFICATE UNDER 37 C.F.R. § 3.73(b) 
SHOWING CHAIN OF TITLE 



RECEIVED 

MAY 2 7 2004 

Technology Center 2100 



Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Sir: 

CIENA Corporation, a corporation certifies that it is the assignee 
of .the patent application or issued patent identified above by- 
virtue of either: 

A. O An assignment from the inventor (s) of the patent 
application or issued patent identified above. The 
assignment was recorded in the Patent and Trademark 

Office at Reel , Frame , or for which a copy 

thereof is attached. 



- OR - 



B. 13 A chain of title from the inventor(s), of the patent 
application or issued patent identified above, to the 
current assignee as shown below: 

1. From: ONI SYSTEMS CORPORATION 
To: CIENA Corporation 

The document was filed in the Patent and Trademark 
Office on March 8, 2004, for which a copy thereof is 
attached . 



v ' ' Appl. No. 09/933,991 

2. From: Anqshuman Saha, Andre Archambault ; and Carlos 
Henrique z 

To: ONI SYSTEMS CORPORATION 

The document was recorded in the Patent and Trademark 
Office at Reel 12534 , Frame 0909 . 



□ Additional documents in the chain of title are attached. 

□ Copies of assignments or other documents in the chain of 
title are attached 

The undersigned has reviewed all the documents in the chain 
of title of the patent application or issued patent identified 
above and, to the best of undersigned's knowledge and belief, 
title is in the assignee identified above. 

The undersigned (whose title is supplied below) is empowered 
to sign this certificate on behalf of the assignee. 

I hereby declare that all statements made herein of my own 
knowledge are true and that all statements made on information and 
belief are believed to be true; and further that these statements 
were made with the knowledge that willful false statements and the 
like so made are punishable by fine or imprisonment, or both, 
under Section 1001 of Title 18 of the United States Code and that 
such willful false statements may jeopardize the validity of the 
application or any patent issued thereon. 




Typed or printed name 



Senior Vice President 
General Counsel & Secretary 

CIENA Corporation 

Title 

(Rev. 02/08/2004) 
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Atty. Docket No.: 4450-0359P 
Page 1 of 1 



RECORDATION FORM COVER SHEET 



To the Director of the U.S. Patent and Trademark Office: 
Please record the attached original documents or copy thereof. 



1. Name or^^SiS^i^artyCies): 
ONI SYSTEMS CORPORATION 

Additional name(s) of conveying party(ies) attached? 

□ yes [El no 



3. Nature of conveyance: 

□ Assignment 
Execution Date: June 21, 20Q2 



Merger 



2. Name and address of receiving party(ies) 
Name: CIENA Corporation 
Internal Address: 

Street Address: 1201 Winterson Road 
City: Linthicum State: MD ZIP: 21090 
Country: USA Postal Code: 

Additional name(s) & address(es) attached? □ YES |E| NO 



4. Application number(s) or patent number(s): 
If this document is being filed together with a new application, the execution date of the application is: 

A. Patent Application No(s). 
10/161,217 
09/933,991 
09/855,822 
10/027,916 

Additional numbers attached? D YES 



B. Paten, Nc.(s). RECEIVED 

MAY Z 7 2004 

Technology Center 2100 

] NO _____ 



5. Name and address of party to whom correspondence 
concerning document should be mailed: 

Name: BIRCH; STEWART, KOLASCH & BIRCH, LLP 

Street Address: P.O. BOX 747 

City: FALLS CHURCH State: VA ZIP: 22040-0747 
Country: USA 



6. Total No. of applications/patents involved: four (4) 



7. Total fee (37 CF.R. § 3.41): $160.00 
13 Enclosed 

Authorized to be charged to deposit account, 
if no fee attached. 



8. Deposit account number: 02-2448 



(Attach triplicate copy of this page 
if paying by deposit account) 



DO NOT USE THIS SPACE 



9. Statement and signature. 



Michael R. Cammarata, #39,491 
Name of Person Signing/Heg. No. 



Signature 



March 8. 2004 
Date 



Total number of pages including cover sheet, attachments, and document: sixty (60) 



MRC/kpc 
(Rev. 02/13/2004) 



□ New Application with Transmittal Letter 

□ Utility □ Design OCIP 

□ Filing Under 37 CFR 1.53(b) 

□ Filing Under 37 CFR 1.53(d) (( 

□ Filing Under 37 CFR 1.11 4(RCE) 

□ Specification Consisting of : 

□ Combined Declaration i Power of 
Assignment / Cover Letter (Mi ' 

/ tf Letter to Official Draftsman 

□ Drawings Sheets □ Formal □ Informal DRedlnK 

„ Formates Letter and Executed Declaration 

□ Priority Document(s)/Cover Utter, No. Doc. _ 

□ Amendment - — — 

□ TransmtlLtr □ Large Entity □ Small Entrty 

□ Response — . ■ — - ■ IZj 

□ inforrnatio^DisdStmr.lPTai^s).^---— J 
. ONotteeofAppeal . ^Appeal**. 

□ Letter. — " 

□ Other. " 




Due Date: ' 

Handcany:. 



'a 

\ 

i 



RECEIVED 

MAY 2 7 2004 

Technology Center 2100 



v 



Delaware 



FACE 1 



The jZrst State 



X, HAHK I Kt 8XXTB KLHD80R, SECRETARY OET STATE OF SEE STATS Of 
DELAKARE, DO EEKEBX C3FTHT TBS ATTACHED IS & TRDE AND CORRECT 

cott oar ess certificate ar hkhuek, keich merges: 

■OKI STSTHS CORP.*, A DXLUOKX CORPORATICW, 

kith and ihto •crna caRpaRirias" under the sua ar s CD3DL 
coFPORirxcw, x ooKPaasisiair orgakieed and rrisnua otder tee 
lus oar the son or dexaxajex, as received and riLio in this 
arrxcz tee Tirorrr-riRST dit of junz, jl.d. 2002, at i:3o o'clock 

AND X DO EEKEBX FURTHER CERTIFT TEAT TEE EFFECTIVE DATE OF 
TEE AFORESAID CERTIFICA3IS OF USRGER IS TEE TWEHTT-rXR3T DAT OF 
JUNE, A.D. 2002, AS 11:59 O'CLOCK P.M. 

A FILED COST OF THIS CERTIFICATE HAS BED? FORRAKDED TO TEE 
NEW CASTLE. CDUKTT RECORDER OF DEEDS . 



2314539 &10QK 




Hurt* SmUh Wtadnr. Stem? of 5at» 



ADTEEKTXCUXGH: l&U5&ft 



020402001 



DATE: 06-21-02 



I ■* 



CERTIFICATE OF MEKGE* dtvxxxcb or t 

OF 020402001 - 1X1451* 

ONI SYSTEMS COBP.. 
ilkUwtrt Corpmdon 

WITH AND INTO 

CLEKACORPQEA'nQN, 
■ Ddbwm CorponMan 

TOT. Hurt Oft rot ««l * in«pc«tkai of of A. 

ritu&Ooira: 

dSMAOocpcnttai 



SECOND: Tfctf «■ «f»««t of mrp* be*w»« th» 

» bM> -ppn~4 « rtHta4 — eutrf "fawrt*^^ 

3S1 oftb. 0««*1 Carport** l«r «ftt» «■* oTWtarwt. 
qpa.OB 8i*rrt in n . 

-rpMrfnn. tbt -nrrtrtog cap*.**, dall b. tfa. of 



I 




ofsuvar ia ~ Om at tno prindpml 
i, 1201 Wintrao **4 Li-iMc™*, MD 



sioeo. 



rilU kri . M by fl» 
atodUMldor afoacfc of tfco 



f K.n bo u of P'" 1 - 



•utBaTbMoaJvDoZl.2002. ^ . . 




StnborVlo*] 




Under the Paperwork Reduction Act of 1 9B5 ( no persons are required to 



PTO/SB/92 (OB-OD) 
Approved for use through 10/31/2002. OMB D651-0D31 
U.S. Patent and Trademark Office; U.S. DEPARTMENT OF COMMERCE 
to a collection of information unless it displays a valid OMB control number. 



Certificate of Mailing under 37 CFR 1.8 



I hereby certify that this correspondence is being deposited with the United States 
Postal Service with sufficient postage as first class mail in an envelope addressed to: 



on 



Assistant Commissioner for Patents 
Washington, D.C. 20231 



RECEiVED 

MAY 2 7 2004 

Technology Center 2100 



October 18, 2002 



Date 





Signature 



Karey L. Congdon 



Typed or printed name of person of signing Certificate 



Note: Each paper must have its own certificate of mailing, or this certificate must identify 
each submitted paper. 



Burden Hot<r Statement This form is estimated to take 0.03 hours to complete. Time will vary depending upon the needs of the individual cas®. P^rsmimemm 
me arrrtutf t of time you are required to complete this ten should be sent to the Chief Information Officer, U. S. Patent and Trademark Office, \Ateshingum, DL 
20231. DO NOT SEND FEES OR COMPLETED FORMS TO THIS ADDRESS. SEND TO: Assistant Commissioner for Patents, Washington, DC 20231. 



Stzte of Delaware 

J PAGE 1 

Office of. the Secretary of State 



I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF 
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT 
COPY OF THE CERTIFICATE OF INCORPORATION OF "ONI SYSTEMS CORP." 
FILED IN THIS OFFICE ON THE TWENTY - FOURTH DAY OF FEBRUARY, A.D. 
2000, AT 9 O'CLOCK A.M. 

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE 

KENT COUNTY RECORDER OF DEEDS. 




J 



STATS OF DELAWARE, 
SECRETARY OF STATE . 
DTVISXOU OF CORPORATIONS 
FILED OP: 00 AM 02/24./2000 

CERTIFICATE OF INCORPORATION 001092105 " 3i7?o50 



OF 



ONI SYSTEMS CORP. 



ARTICLE I 



The name of the corporation is ONI Systems Corp. 

ARTICLE II 



The address of the registered office of the corporation in the State of Delaware is 15 East 
North Street, City of Dover, County of Kcnr. The name of its registered agent at thai address is 
Incorporating Services, Ltd. 

ARTICLE UI 

The purpose of the corporation is to engage in any lawful act or activity for which 
corporations may be organized under the General Corporation Law of ihe Stare of Delaware. 

ARTICLE IV 



The total number of shares of stock which the corporation has auiharity to issue is One 
Thousand (1,000) shares, ail of which shall be Common Stock. S0.001 par value per share. 

ARTICLE V 



The Board of Directors of the corporation shall have the power to adopt, amend or repeal 
the Bylaws of the corporation. 

ARTICLE VI 



Election of directors need not be by written ballot unless the Bylaws of the corporation 
shall so provide. 

ARTICLE Vn 

To the fullest extern permitted by law, no director of the corporation shall be personally 
liable for monetary damages for breach of fiduciary duty as a director. Without limiting the 
effect of the preceding sentence* if the Delaware General Corporation Law is hereafter amended 
to authorize die further elimination ox limitation of the liability of a director, then The liability of 
a director of the corporation shall be eliminated or limited to the fullest extent permitted by die 
Delaware General Corporation Law„ as so amended. 

Neither any amendment nor repeal of this Article VII, nor the adoption of any provision 
of this Certificate of Incorporation inconsistent with this Article VH, shall, eliminate, reduce or 
otherwise adversely affect any limitation on the personal liability of a director of the corporation 
existing at the time of such amendment, repeal or adoption of such an inconsistent provision. 

■ . r. l*" '.;.»..- \.V.* .V >*• '^v^-Vi'?' •'" %^ : h^r A'i -r-^ .: -V-V- - \ ' 

ZttlfrrOOOEWDOCfiOTPMSJ. ' w . V :- : A v \ ." = '■■'•■' ***'. 



ARTICLE Vin 

The name and mailing address of the incorporator is Steven S. Levinc. c/o Fenwick & 
West LLP, T^o Palo Alto Square, Palo Alto, California 94306. 

The undersigned incorporator hereby acknowledges that the foregoing certificate is his 
act and deed and that die facts stated herein are irue. 

Daied: February 24, 2000 

A^rl.^ - 

Steven S. Levine, Incorporator 



STATS OF DELAWARE 
SECRETARY OF STATE 

Division or corporations 

FILED 09:00 AH OC/QS/2000 
0012B7571 - 31 77050 



AMENDED AND RESTATED 
CERTIFICATE OF INCORPORATION 
OF 

ONI SYSTEMS CORP. 

(Originally incorporated on February 24, 2000) 



ONI Systems Corp.. a Delaware corporation, hereby certifies that the Amended and 
Restated Certificate of Incorporation of the corporation attached hereto as ErftW'K - "hicb js 
incorporated herein by this reference, has been duly adopted by the corporation's Board of 
Directors and stockholders in accordance with Sections 242 and 245 of the Delaware General 
Corporation Law, with the approval of the corporation's stockholders having been given by 
written consent without a meeting in accordance with Section 228 of fee Delaware General 
Corporation Law. 

IN WITNESS WHEREOF, said corporation has caused this Amended and Restated 
Certificate of Incorporation to be signed by its by duly authorized officer. 

Dated: June J_. 2000 ONT Systems Corp. 




Vice President General Counsel 
and Secretary 



Exhibit »A W 



AMENDED AND RESTATED 
CERTIFICATE OF INCORPORATION 
OF 

ONI SYSTEMS CORP. 



ARTICLE I 

The name of the corporation is ONI Systems Corp- 

ARTTCLE II 

The address of the registered office of the corporation in the State of Delaware is 15 East 
North Street City of Dover, County of Kent The name of its registered agent at that address is 
Incorporating Services, Ltd. 

ARTICLE HI 

The purpose of the corporation is to engage in any lawful act or activity for which 
corporations may be organized under the General Corporation Law of the State of Delaware. 

ARTICLE IV 

The total number of shares of all classes of stock which the corporation has authority to 
issue is 710,000.000 shares, consisting of two classes: 700.000,000 shares of Common Stock, 
S0.0001 par value per share and 10,000,000 shares of Preferred Stock, 50.0001 par value per 
share. 

The Board of Directors is authorized, subject to any limitations prescribed by the la^ of 
the State of Delaware, to provide for the issuance of the shares of Preferred Stock in one or more 
series, and, by Sling a Certificate of Designation pursuant to the applicable law of the State of 
Delaware, to establish from time to time the number of shares to be included m each such senes, 
to fix the designation, powers, preferences and rights of toe shares of each such senes and any 
qualifications, limitations or restrictions thereof, and to increase or decrease the number of shares 
of any such scries (but not below the number of shares of such senes then outstandmg). The 
number of authorized shares of Preferred Stock may also be increased or decreased (but not 
below the number of shares thereof then outstanding) by the affirmative vote of the holders of a 
majority of the stock of the corporation entitled to vote, unless a vote of any other holders is 
required pursuant to a Certificate or Certificates establishing a series of Preferred Stock. 

Except as otherwise expressly provided in any Certificate of Designation designating any 
series of Preferred Stock pursuant to me foregoing provisions of this Article IV. any new series 
ef Preferred Stock may be designated, fixed and detennmed as provided herein by the Board of 
Directors without approval of the holders of Common Stock or (he holders of Preferred Stock, or 



.-•*V. .-V 

■ fr'V 



any scries thereof, and any such new- scries may have powers, preferences and rights* including, 
without limitation, voting rights, dividend rights, liquidation rights, redemption rights and 
conversion rights, senior to, junior to or pari passu with the rights of the Common Stock, the 
Preferred Stock, or any fixture class or series of Preferred Stock or Common Stock. 

ARTICLE V 

The Board of Directors of the corporation shaJl have the power to adopt, amend or repeal 
the Bylaws of the corporation. 

ARTICLE VI 

For the management of the business and for the conduct of the affairs of the corporation, 
and in further definition, limitation and regulation of the powers of the corporation, of its 
directors and of its stockholders or any class thereof, as the case may be. it is further provided 
that: 

(A) The conduct of the affairs of the corporation shall be managed under the direction 
of the Board of Directors. The number of directors shall be fixed from time to time exclusively 
by resolution of the Board of Directors. 

(B> Notwithstanding the foregoing provision of this Article VL each director shall" 
hold office until such director's successor is elected and qualified, or until such director's earlier 
death, resignation or removal. No decrease in the authorized number of directors constituting the 
Board of Director* shall shorten the term of any incumbent director. 

(O Election of directors need not be by written ballot unless the Bylaws of the 
corporation shall so provide. 

(D) No action shall be- taken by the stockholders of the corporation except at an annual 
or special moeting of stockholders called in accordance with the Bylaws of the corporation, and 
no action shall bE taken by the stockholders by written consent 

(E) Advance notice of stockholder nominations for the election of directors of the 
corporation Shd of business to be brought by stockholders before any meeting of stockholders of 
the corporation shall be given in the manner provided in the Bylaws of the corporation. Business 
transacted at special meetings of stockholders shall be confined to the purpose or purposes stated 
in the notice of meeting. 

(F) Subject to Section 6.5 of the Bylaws' of the corporation, stockholders of the* 
corporation holding at least sixty-six and two-thirds percent (65-2/3%) of the corporation's 
outstanding voting stock then entitled to vole at an election of directors shall have the power to 
adopt, amend or repeal Bylaws of the corporation. 

The affirmative vote of the holders of at least sixty-six and two-thirds percent (66-2/3%) 
of the corporation's outstanding voting stock then entitled to vote at an election of directors. 



2tZlV«lOC»rDOCS*7WA7U -2- v 



voting together as a single class, shall be r^uinxi to alter, change, amend, repeal or adopt any 
inconsistent ~ith this Article VT. 



voting luswiuw «- - —0 — • 

provision inconsistent «ath this Article VT. 

ARTICLE VII 



mSES^.^^ U- « herder amended 

ifS^EtoXEta ™M«l=n of the UaMi* of a director. then the BabiEty ^ 
f d'rS"ft,^tion rf»fl be eliminated or limited » the fullest extent pemnttod by .he 
Delaware General Corporation Law, as so amended. 

Neither any amendment nor repeal of this Article VTL nor the adoption of any provision 
„f ftis effete oO«*wndta ^consistent with this Article VTL shall eliminate, reduce or 

^w^SS^Swa^ ° a liabmty of a director of ^ c ? I ? or 

Satte teo^uch amendment, repeal or adoption of such an inconsistent proton. 

The affirmative vote of the nolders of at least sixty-six and ^^f^^f^ 
of the colon's outstanding voting stock then entitled to vote at an elect,on of dir^tor^ 
voting to jthl * * ^gle eta* shall be required to alter, change, amend, repeal or adopt any 
provision inconsistent with this Article VTL 



State of Delaware page l 

Office of the Secretary of State 



I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF 
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT 
COPY OF THE RESTATED CERTIFICATE OF "ONI SYSTEMS CORP.", FILED 
IN THIS OFFICE ON THE SIXTH DAY OF JUNE, A.D. 2000, AT 9 O'CLOCK 
A.M. 

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE 
KENT COUNTY RECORDER OF DEEDS. 





Edward J^Freel, Secretary of State 

048I44& 
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State of Delaware 



PAGE 



1 



Office of the Secretary of State 



I, EDWARD J. FREEL, SECRETARY OF STATE OF TEE STATE OF 
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT 
COPY OF THE CERTIFICATE OF AGREEMENT OF MERGER, WHICH MERGES: 

" OPTICAL NETWORKS, INCORPORATED " , A CALIFORNIA CORPORATION, 
WITH AND INTO "ONI SYSTEMS CORP." UNDER THE NAME OF "ONI 
SYSTEMS CORP.", A CORPORATION ORGANIZED AND EXISTING UNDER THE 
LAWS OF THE STATE OF DELAWARE , AS RECEIVED AND FILED IN THIS 
OFFICE THE TWENTY-FIFTH DAY OF APRIL, A.D . 2000, AT 9 O'CLOCK 
A.M. 

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE 
KENT COUNTY RECORDER OF DEEDS. 




Edward. J* Fred, Secretary 




3177050 S100M 



001210551 



AUTHEKnCtTIONi. 
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STATE OF DSL A WARE 
SECRETARY OF STATE 
DIVISION OF CORPORATIONS 
FILED 09:00 AM 04/25/2000 
00121 0SS1 - 317 7050 

i • 

AGREEMENT AND PLAN OF MERGER 

THIS AGREEMENT AND PLAN OF MERGER (this "Merger Agreement") is entered 
into as of April 25,, 2000, by and between Optical Networks, Incorporated, a California 
corporation ("CW/ California*), and ONI Systems Corp., a Delaware corporation. ("ONI 
Delaware"). ONI California and ONI Delaware are hereinafter sometimes collectively referred to - * 

as the*' Constituent Corporations". 

RECITALS 

A. ONI California was incorporated on October 20, 1997. lis current authorized ; 
capital stock consists of: (i) 159.690,592 shares of Common Stock, no par value ("O/V/ 
California Comrnoa Sfock*~) % of which 34,943,875 shares are issued and outstanding; and (ii) 
B0,309,408 shares of Preferred Stock, no par value ("ONI California PrBferred Stock*\ of 

which 79,194,900 shares are issued and outstanding (consisting of 24.795.510 shares of Series B 
Preferred Stock. 2.733.332 shares of Series C Preferred Stock, 4.969,148 shares of Series D 
Preferred Stock, 26,2S4J)24 shares of Series E Preferred Stock, 8,249,468 shares of Series F ) 
Preferred Stockand 12.163,418 shares of Series G Preferred Stock). j 

B. ONI Delaware was incorporated on February 24, 2000. Its authorized capital 

stock consists of 1,000 shares of Common Stock, with a par value of ? .001 "per share ("OAT j 
Delaware Common Stock 7 *), of which 1,000 shares are issued and outstanding. j 

C. The respective Boards of Directors of ONI California and ONI Delaware deem it j 
advisable and lo the advantage of each of the Constituent Corporations that ONI California 

merge with and into ONI Delaware upon the terms and subject to the conditions set forth in this 
Merger Agreement for the purpose of effecting a change of the state of incorporation of ONI 
California from California to Delaware. 

D. The Boards of Directors of each of the Constituent Corporations have approved 

this Merger Agreement. j 

NOW. THEREFORE* thfc parties do hereby adopt the plan of reorganization set forth in j 
this Merger Agreement and do hereby agree that ONI California shall merge with and into ONI j 
Delaware on the following terms, conditions and other provisions: j 

1. Merger and Bffectivc Time . At the Effective Time (as defined below), ONI . j 
California shall be merged with and into ONI Delaware (the "Merger**), and ONI Delaware shall 

be the surviving corporation of the Merger (the "Surviving Corporation"). The Merger shall 

become effective upon ihe date hereof (the "effective time") - j 

i 
i 

2. Effect of Merger, At the Effective Time, the separate corporate existence of ONI j 
California shall cease; the corporate identity, existence, powers, rights and immunities of ONT ■ 

.1. 



Delaware as the Surviving Corporation chall continue unimpaired by the Merger, end ONI 
Delaware shall cuccoed to and shall possess all the awets, properties rights, privileges, powers, 
franchise^ immunities and purposes, and be subject to all the debts, liabilities obligations, 
restrictions and duties of ONI California, all without farther act or deed. 

3. Governing Docttmcat*. At the Effective Time, (a) the Certificate of 
tDoorporation of ONI Delaware in effect immediately prior to the Effective Time shall be 
amended and restated by virtue of the Merger to read a* sot forth in full in Exhibit "A" hereto 
(the "First Restated Ccrtlflczit"\ and (b) the Bylaws of ONI Delaware in effect immediately 
prior to the Effective Time shall be amended 2nd restated by virtue of the Merger as approved by 
the Board of Directors of ONI Delaware. 

4. Directors and Officers. At the Effective Time, the directors of ONI Delaware 
shall be and become the directors of the Surviving Corporation, and the officers of ONI 
Delaware Bhall bo and become the officers (holding the came offices) of the Surviving 
Corporation, and after the Effective Time Shall serve in accordance with the Pirn Restated 
Certificate and Bylaws of the Surviving Corporation. 

5. Coavarsion of Shares of ONI California. At the Effective Time, by virtue of 
the Merger and without any further action on the part of the Constituent Corporations or their 
shareholders, (i) each share of ONI California Common Stock issued and outstanding 
immediately prior thereto shall be converted into one folly paid and nonassessable, issued and 
outstanding share of ONI Delaware Common Stock, (ii) each share of ONI California Series B 
Preferred Stock outstanding immediately prior thereto shall be automatically changed and 
converted into ora fully paid and nonassessable, issued and outstanding share of ONI Delaware 
Series B Prefetr&d Stock* and (iii) each share of ONI California Series C Preferred Stock 
outstanding immediately prior thereto shall be automatically changed and converted into one 
fully paid and nonassessable, issued cad outstanding share of ONI Delaware Scries C Preferred 
Stock, and (iv) each share of ONI California Scries D Preferred Stock outstanding immediately 
prior thereto shall be automatically changed and converted into one fully paid and nonassessable, 
issued and outstanding share of ONI Delaware Series D Preferred Stock, btkJ (v) each share of 
ONI California Series E Preferred Stock outstanding: immediately prior thereto shall be 
automatically changed and converted Into one tally paid and nonassessable, issued and 
outstanding share of ONT Delaware Series E Preferred Stock, and (vi) each share of ONI 
California Series F Preferred Stock outstanding immediately prior thereto aball bo automatically 
changed and converted into one fully paid and nonassessable, issued and outstanding share of 
ONI Delaware Series F Preferred Stock, and (vn) each share of ONI California Series G 
Preferred Stock outstanding immediaiely prior thereto shall be automatically changed . and 
converted into one fully paid and nonassessable, issued and outstanding share of ONI Delaware 
Series G Preferred Stock. 

g. Cancellation of Share* of ONI Delaware. At the Effective Time, by virtue of 
Ihe Merger and without any further action on the part of the Constituent Corporations or their 
shareholders, all of the previously issued and outstanding chares of ONI Delaware Common 



Stock thai were issued and outstanding immediately prior to the Effective Time stall be 
automatically canceled and returned to the status of authorized but unissued shares. 

7. Stock Certificates. AX and after the Effective Time, ail of tho outstanding 
certificates that, prior to that date T represented shares of ONI California Common Stock shall be 
deemed for all purposes to evidence ownership of and to represent the number of shares of OKI 
Delaware Common Stock into which such shares of ONI California Common Stock are 
converted as provided herein. At and after the Effective Time, all of the outstanding certificates 
that, prior to that date, represented shares of a series of ONI California Preferred Stock shall be 
deemed for all purposes to evidence ownership of and to represent the number of shares of the 
series of shares of ONI Delaware Preferred Stock, into which such shares of ONI California 
Preferred Stock are converted as provided herein. The registered owner on the hooks frnd records 
of ONI California of any such outstanding stock certificate for ONI California Common Stock or 
ONI California Preferred Stock shall, until such certificate is surrendered for transfer or 
otherwise accounted for to ONI Delaware or its transfer agent* be entitled to exercise any voting 
and other rights with respect to, and to receive any dividend and other distributions upon, the 
shares of ONI Delaware Common Stock or ONI Delaware Preferred Stock evidenced by such 
outstanding certificate as provided above. . 

8. Assumption of Options and Warrant*. At the Effective Time, all outstanding 
and * unexercised portions of all options to purchase ONI California Common Stock under the 
ONI California 1997 Stock Option Plan, 1998 Equity Incentive Plan and 1999 Equity Incentive 
Plan (Ihe "Existing -Ffcwxr"), and all other outstanding options to purchase ONI California 
Common Stock, shall be assumed by ONI Delaware and become options to purchase the same 
number of shares of ONI Delaware Common Stock at the same exercise price per share and 
otherwise shaiL to the extent permitted by law and otherwise reasonably practicable, have the 
same term, exercisability, vesting schedule, status as an "incentive stock option" under Section 
422 of the Internal Revenue Code of 19S6, as amended (the "Owfe")* if applicable, and all other 
material terms and conditions (including but not limited to the terms and conditions applicable to 
such options by virtue of the Existing Plans). Continuous employment with ONI California will 
be credited to an optionee for purposes of determining the vesting of the number of shares of 
ONI Delaware Common Stock subject to exercise under an assumed ONI California option at the 
Effective Time. At the Effective Time, ONI Delaware shall adopt and assume the Existing 
Plans. Additionally, at the Effective Time, all outstanding and unexercised portions of all 
warrants to purchase or acquire ONI California Common Stock or any series of ONI California 
Preferred Stock shall be assumed by ONI Delaware and become warrants to purchase or acquire 
the same number of shares of ONI Delaware Common Stock or the corresponding series of ONI 
Delaware Preferred Stock, as the case may be, at the same exercise price per share and otherwise 
with the same tenru exercisability, and all other material terms and conditions. 

9- Fractional Shares. No fractional shares of ONI Delaware Common Stock or 
ONI Delaware Preferred Stock will be issued in connection with the Merger. 

10. Employee Benefit Plans . At the Effective Time, the obligations of ONI 
California under or with respect to every plaiu trust, program ar*d benefit then in effect or 
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administered by ONI California for the benefit of the directory officers and employees of ONI 
California or any of its subsidiaries shall become the lawful obligations of ONI Delaware and 
shall be implemented and administered in the same manner and without interruption until the 
same are amended or otherwise lawfully altered or terminated- Effective at the Effective Tirae > 
ONI Delaware hereby expressly adopts and assumes all obligations of ONI California under such 
employee benefit plans. 

1 1. Further Assurances. From time to time, as and when required by the Surviving 
Corporation or by its successors or assigns, there shall be executed and delivered an behalf of 
ONI California such deeds, assignments and other instruments* and there shall be taken or caused 
to be taken by it all such further action, as shall be app r op riate, advisable or necessary in order to 
vest, perfect or confirm, of record or otherwise, in the Surviving Corporation the title to and 
possession of all property, interests, assets, rights, privileges, immunities, powers, franchises and 
authority of ONI California,, and otherwise to carry out the purposes of this Merger Agreement. 
The officer* and directors of the Surviving Corporation arc fully authorized in the name of and 
on behalf of ONI California* or otherwise, to take any and all such actions and to execute and 
deliver any and all such deeds and other instruments as may be necessary or appropriate to 
accomplish the foregoing. 

12. Condition. The consummation of the Merger is subject to the approval of this 
Merger Agreement and the Merger contemplated hereby by the shareholders of ONI California 
and by the sole stockholder of ONI Delaware, prior to or at the Effective Time. 

13. Abandonment . At any time before the Effective Time, this Merger Agreement 
may be terminated and the Merger abandoned by the Board of Directors of ONI California or 
ONI Delaware, notwithstanding approval of this Merger Agreement by the shareholders of ONI 
California and the sole stockholder of ONI Delaware. 

14. Amendment , At any time before the Effective Tima, this Merger Agreement 
may be amended, modified or supplemented by the Boards of Directors of the Constituent 
Corporations, notwithstanding approval of this Merger Agreement by the shareholders of OKI 
California and the sole stockholder of ONI Delaware; provided, however* that any amendment 
made subsequent to the adoption of this Merger Agreement by the shareholders of ONI 
California or the sole stockholder of ONI Delaware shall not: (i) alter or .change the amount or 
kind of shares; securities, cash* property and/or rights to be received in exchange for or upon 
conversion of any shares of any class or scries of ONI California; (ii) alter or change of any of 
the teems of the CertificEte of Incorporation of the Surviving Corporation to be effected by the 
Merger; or (iii) alter or change any of the terms or conditions of this Merger Agreement if such 
alteration or change would adversely affect the holders of any shares of any class or series of 
ONI California or ONI Delaware. 

15. Tax-Free Reorganisation. The Merger is intended to be a tax-free plan of 
reorganization within the meaning of Section 368(a)(1)(F) of &e Code. 

IS. Governing Law, This Merger Agreement shall be governed by and construed 
under the internal laws of the State of Delaware - 
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17- Counterparts , In order to facilitate the filing and recording of this Merger 
Agreement,, it may be executed in any number of counterparts, each of which shall be deamcd to 
be an original, but all of which together shall constitute one and the same instrument. 



[Tbe remainder of this page was left blank intentionally,] 



IN WITNESS WHEREOF, the parties hereto have caused this Merger Agreement to be 
duly cx coated on the date and year first above written. 



Optical Network*, Incorporated, 

a California corporation 




J^kchaol A- Dilkro 

Vice President, General Counsel and 
Secretary 



ONI System* Corp-, 
* Delaware corporation 




Vice President, General Counsel and 
Secretary 



[SIGNATURE FACE TO AGREEMENT AND FLAN OF MERGER] 



OPTICAL NETWORKS, INCORPORATED 
(a California corporation) 

OFFICERS' CERTIFICATE 



Michael A. Dillon certifies that: 

1. He is the Vice President General Counsel and Secretary of Optical Networks, 
Incorporated, a California corporation (the "Corporation**}* 

2. The Corporation has two classes of stock authorized, "Common Stock" and 
"Preferred Stock". 

3. There were 34,943,875 shares of Common Stock and 79,194*900 shares of 
Preferred Stock (consisting of 24,795,510 shares of Series B Preferred Stock, 2,733,332 shares of 
Series C Preferred Stock* 4,969,148 shares of Series D Preferred Stock, 26,284^024 shares of 
Series E Preferred Stock, 8,249,468 shares of Series F Preferred Stock and 12,163,418 shares of 
Series G Preferred Stock) outstanding and entitled to vote on the Agreement and Plan of Merger 
in the form attached hereto (the "Merger Agreement*). 

4.. The principal terms of the Merger Agreement were duly approved by the Board of 
Directors and by the vote of a number of shares of each class of stock which equaled or exceeded 
the vote tcquired. 

5. The percentage vote required to approve the Merger Agreement was the affirmative 
vote of at least a majority of the outstanding shares of Common Stock, voting as a separate class, 
and the affirmative vote of at least a majority of the outstanding shares of Preferred Stock, voting 
as a separate class. 

I further declare under penalty of perjury under the laws of the States of California and 
Delaware that the matters sat forth in this certificate are true and correct of our own knowledge. 

Dated: April 25, 2000 

fMAQik* 

^tlichael A. Dillon, Vice President, General 
Counsel and Secretary 
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ONI SYSTEMS CORP. 
(a Delaware corporation) 

OFFICERS' CERTIFICATE 



Michael A- Dillon certifies that 

t. He the Vice President, General Counsel and Secretary of ONI Systems Corp., a 
Delaware corporation (the "Corporation"'). 

2. The Corporation has one class of stock authorized, "Common Stock". 

3 There were 1 ,000 shares of Common Stock outstanding and entitled to vote on the 
Agreement and Plan of Merger in the form attached hereto (the "Merger Agreement"). 

4. The principal terms of the Merger Agreement were duly approved by the Board of 
Directors and by the vote of all of the outstanding shares of Common Stock. 

5. The percentage vote required to approve the Merger Agreement was the majority 
of the outstanding Common Stock. 

I further declare under penalty of perjury under the laws of the States of California and 
Delaware that the matters set forth in this certificate are true and correct of our own knowledge. 



Dated: April 25, 2000 




'4- Qk, 



jchael A. Dillon, Vice President, General 
Counsel and Secretary 



EXHIBIT "A" 

FIRST AMENDED AND RESTATED 
CERTIFICATE OF INCORPORATION 



FIRST AMENDED AND RESTATED 
CERTIFICATE OF INCORPORATION 
OF 

ONI SYSTEMS CORP. 
(Originally incorporated on February 24. 2000) 



ONI System* Corp., a Delaware corporation, hereby certifies that the F«t «d 
Restated Cnrtificalo of Incorporate of the corporation attached hereto as Exhibit A , which is 
teanorted herein by this reference, has been duly adopted by the corpacimi s Board of 
SS? Sd lZ*Ja*M in accordance with Sections 242 and 245 of the Delaware General 
Corooraticm Law, with the approval of the corporation's stockholders havmg been given by 
S^lon^t without a nSg in accordance with Section 228 of the Delaware General 
Corporation Law. 

IN WITNESS WHEREOF, said corporation has caused this First Amended and Restated 
Certificate of Incorporation to be signed by ite by duly authorized officer. 



Dated: April 2£, 2°°° ° W SyMS C °' rP ' 




^dchael A. Dillon, 
Vice President, General Counsel and 
Secretary 



Exhibit "A" 



FIRST AMENDED AND RESTATED 
CERTIFICATE OF INCORPORATION 
OF 

ONI SYSTEMS CORP. 



ARTICLE I 

The name of the corporation is ONI Systems Corp. 



ARTICLE H 

The address of the registered office of the corporation in the State of Ddawar* is 15 East 
Nor* S^oTofDover. County of Kent. The name of its registered agent at that address is 
Incorporating Services, Ltd. 

ARTICLE IH 

The purpose of the corporation Is to engage in any Unvfol ect or acdvity for which 
corporaSns^ organized under the General Cordon Law ofthe State of Delaware. 

ARTICLE IV 

rA ^ of Stock. The corporation is authorized to issue t«ro classes of jharcs to 

. (A) , rCT mnn Stock f«C*m«<«r Stock") and Preferred Stock {"Preferred 

• > fsToMOM IterL $0 0001 par value par stare, and the total nombsr of stars of 

value per chare; 

A ^^^^^ ,? s«£?sS; 

Nine Hundred ^^^^J^T^ Twenty-Six MMcm Two Hundred Eighty-Four 



Eight Million Two Hundred Forty-Nine Thousand Four Hundred *™ 
ragm j , . «o^./^c Preferred StocK" and Thirteen Million (13,000,000) stores 
fS 1 12££" -T^a^TsZk- TU risha. . privacy «l 

capital stock arc set forth under Article IV, Section C. 

CC) ***** Preferences PrMl— °f Capital Stock. The ngh^ preferences 
privilegS and reSclionTgranted to or imposea oa ^ective classes of the shares of cap.Ul 
stock or (ho holders thereof are a* follows: 

i Dividends. The holders of record of Common Stock jtho 'C^vnon Holders'^ 

bySiSVfSUtors, provided that the Preferred Holders shall be eotttlod * recede a noa- 
oy tw noaro i* dividend- the amount of which is equal to tan percent (10%) of their 

b^Sc^Strve e^dno rights shall accrue to the Preferred Holders by reason of the feet that 
such dividends are not declared in any period. 

ii. Liquidation Preferences . 

• ( a ) In the event of any Liquidation Event (as defined Herein),^ holders of 
. - 4 PrefcrTcd stock. Series C Preferred Stock, Series D Preferred Stock, Scnes E 
sSS sZ^^sZ, and Series G Preferred Stock will be entitled to receive, 

ptitn. -™ r *. 0 2355338295 per share of Scnes B Preferred Sloclc* 

to the holders o -^^Tt^oSS p?*» of Series D Preferred Stock. S0.912.5 
per *W of Senes C J**£jf££ p ^ ^ £63175 

per share of Sen« E Pre^S^^^MP dcclared to unpsid dividends (the 

per share of Senes G rYeferred Stock, respecn ^P^^ Liquidation Event, the assets 
ZtZ^?^u£™n7£^B SSJIU Series^ Preferred Stock, Series 
^ foods to ?Trefer^i sTock, Series F Preferred Stock and Series G Preferred 

S2S£ta£S P^-t Of the fell ^^^on^ 

^e entir, assets and 

f^P^^S^^^2*IS F^red Stock and SeriesG 
P^exrS Sekt proton to I m P-foronual amount each such holder is entitled to 
receive pursuant to the Preferred Liquidation Preference. 

A 'Lhrmdatian Event" shall mean: ffltny liquidation, dissolution or 
' «r n* Comoraticm whether voluntarily or involuntarily; (5) the merger, 
"""^S rL L %£2SZ o£ tie Corporation with or into any other corporation or 



ITU 6/0O00TOOCS>*7W>«.J 



-2- 



transferred by the existing shareholders of the Corporation; or <H) a sale of all or substantially all 
l^^of the Corporation, provided that this Section TV(CX»Xb) ahall not apply to a 
merger effected exclusively for the purpose of changing the domicile of the Corporation. 

ft) Solely in the event of a Liquidation Event which occurs ^prior to 
Twcmber21 2000 fa "Participating Liquidation Event"), then, after the full Preferred 
S^^npWerence has be«£id on all outstanding share ofPreferred Stock any rcnjanjmg 
Ws and assets of the Corporation legally available for dtstrifauhon to ^° Id f * h f b = 
dM^Sed ratably among the holders of record of Common Stock. Series F Preferred Stock and 
^STalrX^ Stock pro rata according to the number of shares of Common Stock held by 
^holders, (where, for OA purpose, holders of shares of Prefered Stock will be feaud Uo 
hold Cm Ueu of their Preferred Stock) the greatest whole number or shares of Coramor .Stock 
Sen issuable upon conversion in full of such shares of Preferred Stock pursuant to Sechon 
mC^)unnrZoh time (with respect to each series ofPreferred Stock) as each holder of the 
S Series F Preferred Stock and Series G Preferred Stock shall ha^e r^ved, m 
distributions made under mis Section IY ( CXiiXc) ^ ^^^^^^^^l 
for each then outstanding share' of such series ofPreferred Stock. The Participatnn Amount 
STtt e^TsSlC P« share wito respect to Series F Preferred Stock and SS.3175 per 
share with respect to Series G Preferred Stock. 

fen After the full Preferred liquidation Preference has been paid on all 
outstanding shares of Preferred- Stock pursuant to Section W(Q®(a) and, if iPPtoU^** 
toSSofMcrr^ Stock shal I have received their foil Participation Amount pur*** toSection 
n^OiXcW remaining funds and a«ets of the Option legally available for dtstnbufcon 
to sha«b^Wer7shaUbe distributed ratably among the holders of Common Stock. 



fe) Norwithstanding anything in this Article IV to the contrary, as authorized 
bv Section 151 of the Delaware General Corporation Law, the Corporation may make 
dfshSSs in connection with repurchases by the Corporation of shares of Common Stock 
SSte^hcM by emnloyecs, directors or consultants of ox to the Corporation or any of its 
sSridian« upon teLinationo? their employment or services pursuant to agreements proving 
upright ofspd, repurchase at cost between the Corporation and *ich p^ons. 

iii V oting Rights . Except as ofcerwise required by law, me holder of each share of 
Preferred Stock shall bTeutitled to the number of votes equal to tbe number of shares of 
S^inTwhTch such share ofPreferred Stock could be converted on the record date 
foX^etoLlion of the shareholders entitled to vote on such matters, ortf no such record 
TLX established, at me date such vote is taken or written consent ofsr^holdcrs ts sohoted 
and shall have voting rights and powers corresponding to the votmg ngh* and powers of 
Common Stock. Except as otherwise required by law or as ^T^^fJ^^^ 
of each share of Preferred Stock shall vote together with tbe. holders of Common Stock as a 
sL& JToz angers and shall be entitled to notice of any ^}^™^ t £ 
Z* -ZJlthc Bvtaws of the Corporation. The holders of Common Stock shall be entitled 
acc f dan ~J l of Fractional shares shall not, however, 

£T^^^"Z ^^« S *» the above formula, Such fractional 
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£harcs be rounded to the nearest whole number (with one-half bomg d °™J>; 
^rlfnlL of the Board of Directors shall be six. Four directors shall be elected by the 

Seri«Tp~£^ed Stock. Series C Preferred Stock and Series E Preferred 

r^mLonsfock voSTas a separate class, and one director shall be elected by the holders of 
^Srf Scries S^d Stock, Scries C Preferred Stock, Series D Preferred Stock. Senes E 
to?ftio- Stock. Scries G Preferred Stock and Cotnmon Stock votmg 
foge^as aSgle class. A director may be removed only by the holders of the class or da**s 
of SLTstockTas the case may be, who elected such director, and a accessor to fill any 
^Sn o^oard of Directors shall be filled exclusively by a r**^^~£T 
Spiral stock, as the case may be. that ejected the director that previously filled that pes: Hon. 

iv Certa in Taxes . Tb= Corporation shall pay any and all issuance i&d other taxes 
fexcludme any federal or state income taxes) that may be payable in respect ofany issuance or 
SveS rfrfm- oTcoxnmon Stock on conversion of the Preferred Stock. The Corpor^Uon 
^tThoZver. bo required to pay any tax that may be payable in respect of any tr^fer 
Evolved in the issuance and delivery of shares of Common Stock m a °""«&f l *at m 
which the shares of Preferred Stock to which such issuance relates were mgxstered, and no such 
^„,™orSivery shall bo made unless and until the person requesting such issuance has paid 
l ^c£^^™** ofany such tax, or it is established to the sarisfacb.cn of the 
Corporation that such tax has been paid. 

Conversion. The Preferred Holders shall have conversion rights as follows (the 
"Conversion Rights"): 

(a) Right to Convert: Automatic Conversion . 

© Subject to Section IV(CXv)(c), each share of Preferred Stock shaU 
. avertible, at the optkm of tib* holder thereof, at any time after the date of issuance of such 
office of Z Corporation or any transfer agent for such 
paid «* nonassessable shares of Common Stock determined as set forth below. 

Each share of Series B Preferred Stock, Series C Preferred Stock, 
S=ries D Preferred Stock, Series E Preferred Stock, Series F Preferred Stock and Senes G 
sSkSll be convertible into such number of rally paid and nonassessable shares of 
fS atfc oclrtamed by dividing meir respective Preferred liquidation Preference by 

- t-k- "Conversion Price" for a series shall be the per snare rreterrea 

SS» pS^SirSSS ^ bowev.. such 0—1- M» M be' 
subject to after adjustments as set forth below. 

( u) Each share of Preferred Stock shall automatically be converted into 
shares of Common Stock at the applicable Conversion Price immediately upon the occurrence of 
the first of the following: 
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(A) Upon the closing of the sale of the Corporation's Common 

t^oi^ m^ totTpublic in which the OjP«Jj ^ «* 1« 
$20,000,000 (net of underwriters commissions and expenses) (a Qualified TPO % 

(B) Tho approval of such conversion by the written conssnt of 
the holders of 66-2/3% of the then^utsUnding shares of Preferred Stock, voting together as a 

single class. 

(b) i^W.< a f Conversion. Before any holder of sha^ of Pref^ed^k 
, ft ^M-d L convert the sarao into shares of Common Stock, such holder shall surrender 
Sf JriS2t ceS^S^ercfor. duly endorsed, at the office of the Corporator of any 
SiSlS for such shares, and shall give written nouce by maol, postage P-P-£**c 

nansra * ... ^ srtf _ ftffir - of the election to convert the same and shall stale 

^^^^T^^^Li^ for shares of C^cn Stock are 
to^^T^c Cation shall, as soon as practicable thereafter *«e and dehver « «* 
^tTsSh holderoftos of Preferred Slock, or to the nonunee 

aTerdfic^or certificates for the number of shares of Common Stock to winch such holder ^sfaall 

prior to the close of business on the date of such surrender of the 
renting the shares of Preferred Stock to be converted, and the person or P«£«f 
receive the shares of Common Stock issuable upon such *°™™™^£J^ f ° r * 
ptoses as the record holder or holders of such shares of Common Stock as of such date. 

(B) r^nvendon Price Adjustments. The Conversion Price of each series of the 
Preferred Stock shall be subject to adjustment from time to time as fbllows: 

f n ( A> If at any time after the date on which the Corporation first 
issues each series of P^erred Stock, the Corporation shall issue any Additional Stock 
Sed hcL) without —f-^-" ^ t?£2?SX£ 

shall (except as otherwise provided in this clause 0)) be adjusted to. 

the conversion Price determined by dividing (X) an amount equal to the 
. ^,„i«TNKriT>fr the ConvorsiOTi Prico in effect unmediately pnor to 

^ of (a) the P^^y^jSSSS Stock Oncluding shares of Condon Stock 
such issue ttmos fce namber of Am °*£™T f ^^ding Prcfcrra d Stock or otherwise 

d ^ ti r ^™1>Sr S^t^S^ to such issue, pms (b)the 
under SecUM JV(Q(vXc)W^ * ^ d b ^ Corporation upon such 

consideration, if any, received by or ^^ t ° o ^ t ^ n n r ^ jbcr 0 / shafCS Q f Common Stock 
issue, by (Y) an amount equal _ fl«« of (c) *e ronvers ion of the out- 

< 2£ffi ftS^ o.tsWmgimmediatdy 
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been issued in such issue. 

£B) No adjustment of the Conversion Price for Preferred Stock 
shall bo made in an amount less than one cent per share, provided thai any adjustment that is not 
required to be made by reason of this sentence shall be carried forward and taken into account in 
any subsequent adjustment (at such time as aa adjustment otherwise required by this Section 
IV(C)(vXc). together with all prior carried forward adjustments, would cause an adjustment to 
the Conversion Price that is greater than or equal to one cent per share). Except to the limited 
extent provided for in Sections rV(CXv>(c>0)(EX3). IV(CXvXcXiXEX4> md IV(Q(vXcXiv). no 
adjustment of such Conversion Price shall havs the effect of increasing the Conversion Price 
above the Conversion Price in effect immediately prior to such adjustment. 

(C) In the case of the issuance of Common Stock for cash, the 
consideration shall bo deemed to be the amount of cash paid therefor before deducting any 
reasonable discounts, commissions or other expenses allowed, paid or incurred by this Corpora- 
tion for any underwriting or otherwise in connection with the issuance and sale thereof. 

(D) hi the case of the issuance of Common Stock for a 
consideration in whole or in part other man cash, the consideration other than cash shall be 
deemed to be the £ur value thereof as determined in good iaith by the Board of Directors. 

(E) In the case of the issuance of options to purchase or rights 
to subscribe for Common Stock, securities by their terms convertible into or exchangeable for 
Common Stock or options to purchase or rights to subscribe for such convertible or exchangeable 
securities (where the shares of Common Stock issuable upon exercise of such options or rights or 
upon conversion or exchange of such securities are not excluded from the definition of 
Additional Stock), the following provisions shall apply: 

(1) the aggregate maximum number of shares of 
Common Stock deliverable upon exercise of such options to purchase or rights to subscribe for 
Common Stock shall be deemed to have been issued at the time such options or rights were 
issued and for a consideration equal to the consideration (determined in the manner provided in 
Sections IV(C)(vXcXrXC> and rV(Q(vXcXiXD)), * ™3T. weerv* 1 *Y the Corporation upon the 
issuance of such options or rights plus the mirmm nn purchase price provided -in such options or 
rights for the Common Stock covered thereby; 

(2) the aggregate maximum number of shares of 
Common Stock deliverable upon conversion of or m exchange for any such convertible or 
exchangeable securities or upon the exercise of options to purchase or rights to subscribe for such 
convertible or exchangeable securities and subsequent conversion or exchange thereof shall be 
deemed to have "been issued at the time such securities were issued or such options or rights were 
issued and for a consideration equal to the consideration, if any, received by the Corporation for 
any such securities and related options or rights (excluding any cash received on account of 
accrued Interest or accrued dividends), plus the additional consideration, if any, to be received by 
the Corporation upon the conversion or exchange of such securities or the exercise of any related 
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options or rights (the consideration in each case to be determined in the manner provided in 
Sections XV(CXvXcXO{C) and IV(Q(vX c XOCD)); 

(3) In the event of any change in the number of shares 
of Common Stock deliverable upon exercise of such options or rights or upon conversion of or in 
exchange for such convertible or exchangeable securities, including, but not limited to, a change 
resulting from the antidilution provisions thereof, the Conversion Price in effect at the time Car 
Series B Preferred Stock, Series C Preferred Stock, Series D Preferred Stock. Scries E Preferred 
Stock, Series F Preferred Stock and Series G Preferred Stock shall forthwith be readjusted to 
such Conversion Price as would have obtained had the adjustment that was made upon the 
issuance of such options, rights or securities not converted prior to such change or the options or 
rights related to such securities not converted prior to such change been made upon the basis of 
such change, but no further adjustment shall be made for the actual issuance of Common Stock 
upon the exercise of any such options or rights or the conversion or exchange of such securities; 

(4) • Upon the expiration of any such options or«rights. 
the termination of my such rights to convert or exchange or the expiration of any options or 
rights related to soch convertible or exchangeable securities, the Conversion Pnee for Scnes B 
Preferred Slock, Series C Preferred Stock, Series D Preferred Stock, Series E Preferred Stock, 
Series F Preferred Stock and Series G Preferred Stock shall forthwith be readjusted to such 
Conversion Price as would have obtained had the adjustment which was made upon the issuance 
of soch options, rights or securities or options or rights related to such securities been made upon 
the basis of the issuance of only the number of shares of Common Stock actually issued upon the 
exercise of such options or rights, upon the conversion or exchange of such securities or upon the 
exercise of the options or rights related to such securities. 

(li) "Effective Date" means the date on which these Amended and 
Restated Articles of Incorporation are effective. 

"Additional Stock" shall mean any shares of Common Stock issued (or 
deemed to have been issued pursuant to Section !V(q)(vXcXpCE)) *Y the Corporation after the 
Effective Date other than: 

(A) Common Stock issued pursuant to a transaction described 

in Section m(C)(vXcXiii): 

(B> Coinmon Stock issued or issuable to employees, officers, or 
directors of. or consultants to, the Corporation, pursuant to an arrangement approved by the 
Board of Directors; 

(C) securities issued upon exercise of warrants issued to parties 
providing the Corporation with equtpmeot leases, real property leases, loans, credit lines, or 
guarantees of indebtedness in connection with commercial credit arrangements, equipment 
financings or other similar uansacoons, and approved by the Board of Directors; 

(P) securities issued pursuant to the acquisiuon of another 
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corporation by merger, purchase of all or substantially all of the assets, or other reorganization by 
the Corporation; 

(E) Commoa Stock issued or issuable upon conversion of the 

shares of Preferred Stock; or 

(F) securities issued to a customer, strategic corporate partner 
or potential strategic corporate partner and approved by the Board of Directors. 

(iii) In the event the Corporation should at any time or from time to 
time subsequent to the effective date of this amendment fix a record date for the effectuation of a 
split or subdivision of the outstanding shares of Common Stock or the determination of holders 
of Common Stock entitled to receive a dividend or other distribution payable in additional shares 
of Common Stock or other securities or rights convertible into, or entitling the holder thereof to 
receive, directly or indirectly, additional shares of Common Stock (hereinafter referred to as 
"Common Stock RquivaUmts**) without payment of any consideration by such holder for the 
additional shares of Common Stoclcor the Common Stock Equivalents (including the additional 
sheres of Common Stock issuable upon convention or exercise thereof), (hen, is of such record 
date (or the date of such dividend distribution, split or subdivision if no record dale is fixed), the 
Conversion Price of the Preferred Stock shall be appropriately decreased so that the number of 
shares of Common Stock issuable on conversion of each such share shall be increased in 
proportion to such increase of outstanding shares determined by taking Section m(C)(yXc>(i)CE) 
into account. 

(iv) If the number of shares of Common Stock outstanding at any time 
after the Effective Date is decreased by a combination of the outstanding shares of Common 
Stock, then, as of the record date of such combination, the Conversion Price of the Preferred 
Stock shall be appropriately increased so that the number of shares of Common Stock issuable cm 
conversion of each such share shall be decreased in proportion to such decrease in outstanding 
shares. 

((j) Other Distributions. In the event-. the Corporation shall declare a 
distribution, payable in securities of other persons, evidences of indebtedness issued by the 

Corporation or other persons, assets (orctadmg cash dividends) or options or rights not referred 
to in Section F/(Q(vXcXi»). then, in each such ce*e for the purpose of this Section (d), the 
holders of Series B Preferred Stock. Series C Preferred Stock, Scries D Preferred Stock, Series E 
Preferred Stock, Series F Preferred Stock and Series G Preferred Stock shall be entitled to a 
proportionate share of any such distribution as though they were the holders of the number of 
shares of Common Stock of the Corporation into which their shares of Preferred Stock are 
convertible as of the record date fixed for the determination of the holders of Common Stock of 
the Corporation entitled to receive such distribution. 

( e ) p^pt'ta Rations. If at any time or from time to time there shall be a 
recapitalization of the Common Stock (other than a subdivision, combination or merger or sale of 
assets transaction provided for elsewhere in this Section), provision shall be made (in form and 
substance satisfactory to the holders of a majority of the Series B Preferred Stock. Senes C 
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Preferred Stock. Series D Preferred Stock; Series E Preferred Stock. Scries F Preferred Stock and 
Series G Preferred Slock then outstanding) so that the holders of Series B Preferred Stock, Series 
C Preferred Stock,' Series D Preferred Stock, Series E Preferred Stock, Series F Preferred Stock 
and Scries G Preferred Stock shall thereafter be entitled to receive, upon conversion of Series B 
Preferred Stock, Series C Preferred Stock. Series D Preferred Stock, Scries E Preferred Stock. 
Series F Preferred Stock and Scries G Preferred Stock such shares or other securities or property 
of the Corporation or otherwise, to which a bolder of Common Stock deliverable upon 
conversion would have been entitled on stich recapitalization. Li any such case, appropriate 
adjustment shall be made in the application of the provisions of this Section with respect to the 
rights of the hoLders of Series B Preferred Stock, Series C Preferred Stock, Series D Preferred 
Stock. Series E Preferred Stock. Series F Preferred Stock and Series G Preferred Stock after the 
recapitalization to the end that the provisions of this Section (including adjustment of the 
Conversion Prices then in effect and the number of shares purchasable upon conversion of shares 
of Preferred Stock) shall be applicable after thai event as nearly equivalent as may be practicable. 

(f) No Fractional Shares and Certific ate as to Adjustments. 

(i) No fractional shares shall be issued upon conversion of chares of 
Preferred Stock. In lieu of fractional shares, the number of shares of Common Stock to be issued 
to a Preferred Holder upon conversion of all of the shares being converted of Preferred Stock 
held by such holder shall be rounded to the nearest whole number. 

(ii) Upon the occurrence of each adjustment of the Conversion Price of 
any series of Preferred Stock, the Corporation, at its expense, shall promptly compute such 
adjustment in accordance with the terms hereof and prepare and furnish to each Preferred Holder 
with respect to which the Conversion Price is being adjusted a certificate setting forth such 
adjustment and showing in detail the facts upon which such adjustment is based. 

(g) Notices of Record Date . In the event of any taking by the Corporation of a 
record of its shareholders for the purpose of determining shareholders who are entitled to receive 
payment of any dividend (other than a cash dividend) or other distribution, any right to subscribe 
for, purchase or otherwise acquire any shares of any class or any other securities or property, or 
to receive any other right, the Corporation shall mail to each holder of shares of Preferred Stock, 
at least 20 days prior to the date specified therein, a notice specifying the date on which any such 
record is to be taken for the purpose of such dividend, distribution or right, and the amount and 
character of such dividend, distribution, or right 

(h) •Reservation of Snares T«« «iMa Upon Conversion . The Corporation shall 
at all times reserve and keep available out of its authorized but unissued shares of Common 
Stock, solely for the purpose of effecting the conversion of the shares of Preferred Stock, such 
number of its shares of Common Stock as shall from time to time be sufficient to effect the 
conversion of all outstanding shares of Preferred Stock; and if. at any tone the number of 
authorized but unissued shares of Common Stock shall not be sufficient to effect the conversion 
of all than outstanding shares of Preferred Stock, the Corporation will take such corporate action 
*s may in the opinion of its counsel, be necessary to mcr«se its authorized but unissued shares 
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of Common Stock to such number of sharps as shall be sufficient for such purposes. 

(i) Notices . Any notice required by the provisions of this Section to bo given 
to Preferred Holders shall be deemed to be delivered when deposited in the United States mail, 
postage prepaid, registered or certified, and addressed to each holder of record at his address 
appearing on the stock transfer books of the Corporation. 

vi P mtactivc Provisions. Until (i) the consummation of a Qualified IPO, or GO *t 
least 35% of each ofthe Series B Preferred Stock, Scries C Preferred Stock, Series D Referred 
Stock, Series E Preferred Stock, Series F Preferred Stock and Sacs G Preferred Stock 
faDDTOprialely adjusted for stock splits, stock dividends, recapitalizations and smnlar events 
subsequent to the effective dale of this amendment) shall have been converted into Common 
Stock, 

(a) the Corporation shall not without first obtaining the approval- (by vote or 
written consent, as provided by law) of the holders of at least a majority of the then outstanding 
shares of Series B Preferred Stock, Series C Preferred Stock, Series D Preferred Stock, Series E 
Preferred Stock, Series F Preferred Stock and Series G Preferred Stock, votmg .together as a 
class: 

(1) amend or repeal any provision of or add any provision to the 
Corporation's Articles of Incorporation; 

(2) effect a transaction described in Section IV(CXii)Cb) above; 

(3) declare any dividends on or make any distribution on account of 
the Common Stock; ( 

(4) redeem,' repurchase or otherwise acquire (or pay into or set aside 
for a sinking fond for such purposes) any share or shares of Preferred 
Stock or Common Stock, except for repurchases of Common Stock issued 
to and held by employees, directors, consultants or other persons 
performing services for the Corporation or any of its subsidiaries pursuant 
to agreements providing for the right of such repurchase at cost between 
the Corporation and such persons upon the occurrence of certain events, 
such as termination of their employment or services; 

(5) amend any stock option or equity incentive plan to modify the 
number of shares ofthe Corporation's stock issuable thereunder, or 

(6) sell or grant any exclusive license to the Corporation's intellectual 
property without the unanimous approval ofthe Board of Directors; and 

fb) the Corporation shall not without first obtaining the approval (by vote or 
written consent as provided by law) of the holders of at least a majority ofthe then oufsltodmg 
^oflS bSSsLc, voting separately as a class, me holders of at least a ma^ty 
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r <fc«- ouMandiru! dares of S=i- C Preferred Stock, voting seprntely M «• =!««. <1>« 
^l^r-T^T^ori^f 0.. U>=n outsUmdmg shT« oTS=ta D Preferred Stocfcvouag 

SSI -tt£ *£m£E. » S3 Sto* E Preform to***- F PHM 

upon liquidation. 

?£g£^Z£2SZ£Zo* „ ~ Stod: « « . of „ y 

stock splits or the like) may be transferred except for transfers: 

fi> which would be exempt W the registration requirements of Section 5 of the 
terit^AtfrflStt asaroerxiedCuTo^ec-r^ 

SSS* tnmsferei remain object to the same restrict on transfer as they 

were when held by the transferor; 

(ii) pursuant to an effective registration statement under A * 
dmult^y ^ registration of such stock of the Corporation under Section 12 of the 

Exchange Act; 

(iii) to the Corporation; 

fiv) to existing stockholders of the Corporation; provided that any ^of such stock 
h, the hSds ofTy such transferee remain subject to the same restnenons on transfer as they 
were when held by the transferor; 

, * hv rift heouest or operation of the laws of descent or distribution, provided that 
^ shares of ZfigSZ SrXoTthe fransferee remain subj =ct to the same res™ „ 
transfer as they were when held by the transferor, 

Coiporation; 

(vii) to a trust for employees of the Corporal established under a qualified employee 
benefit plan 

/ v™, to«t to such trust's beneficiaries; provided thai any shares of such stock in 
(vuO by a trust to sucn trusts w» restrictions on transfer as they were 

tbe hands of any such transferee remain subject wuicsm. 
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when held by the transferor, or 

fix> to an "affiliate" (« defined in the Securities Act) of such scolder, prodded 
that sJh affile" - "acrediied investor" (as defined in Rc^on D predated under the 
Securities Act). 

ARTICLE V 

The Board of Directors of the corporation shall have the power to adopt, amend or repeal 
the Bylaws of the corporation. 

ARTICLE VI 

For the management of the business and for the conduct of the affairs of the corporation. 

that 

, A , coquet of the affairs of the corporation shall be managed under the direction 

of the ioid S lie number of directors shall be fixed front time to hxne e^stvery 
by resolution of the Board of Directors. 

m v Notwithstanding the foregoing, provision of this Article VI, each director shall 
(B) Notwjtnranoa* accessor is elected and qualified, or until such director's earlier 

^1^^ authorirnurnhcrof dir^ors — g the 

Board of Erectors shall shorten the term of zxy incumbent director. 

fQ Following the closing of the corporation's initial public offering 

lw rwju ^5 c*r>nttnf5#^ Act of 1933 as amended, covering th© otter 

stockholders by written consent. 

. _ - -fri^Vhnldfsr nominations for the election of directors of the 

SSSKSCS ^M^l^-fiocd to the or „ ~d 
in the notice of meeting. 

„ , . ,^ x c 0 f the Bylaws of the corporation, following, the closing of 

to adopt* amend or repeal Bylaws of *e cotpotanon. 
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. • vi- nfftrinE. the affirmative vote of the holders of 
towing the cU*in.S ^^^t^'^S.^. outing voting «ock 
* «» wo-thirts P"-***^ - • **• d K be reared 

to alter, change, araena, repwu k 



ARTICLE Vn 



u 1 D director of the corporation shall be personally 
To the fullest extent duty as a director. Without Witir,g. the 

liab le for nectary damages *r. J^J^ general Corporation Law * herea«er amended 
rife* of the preceding sentence, * ^S^ of the liability of a director, then the J*** °' 
to authorize the further or limited to the fullest extent perm;*ed by the 

— 1 „f this Article VH, nor the adoption of any provmon 
Neither any amendment nor 5^^^* Article VIL shall eliminate, reduce or 
of this Certificate of l^rp^on^^.^h^ of a director oCWc corporzaon 

okerwise adversely affect any ^^T^^^onof such an inconsistent pxovxsum. 
existing at the time of such amendment, repeal °p 

. • , ». mv Offerine. the affirmative vote of the holders of 
follow the closure fc^l^fSfSSioaliao-. outstandin B voting stock 
at least sixty-** and ^thirds ^^££Z g J^« a single class, shaU be required 
±ea ^titled to vote at ^vSin^t ^ *is Arttcle VIL 
to alter, change, amend, repeal or aaopt yp 
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THIS INTELLECTUAL PROPERTY ASSIGNMENT AND LICENSE AGREEMENT (the 
" Agreement '") is made by and between Optivision, Inc.. a California corporation (" Optj vision " or the 
■■ Assignor ") and Optical Networks, Incorporated, a California corporation CQNT or the " Assignee "), 
effective as of the Qsh day of January, 1 998. 

A. WHEREAS, under the terms of that certain License Agreement, effective as of October 
29 1997 a copy of which is attached hereto as Anachrngffl A (the " License Agreement "), Optivision 
eranted ONI a worldwide, royalty-bearing exclusive license, with right of sublicense, under certain of 
its intellectual property rights for the commercialization of certain photonics technology and related 
intellectual property i'n connection with the spin-off by Optivision of ONI (the " Initially L i censed 
nprivision TP"V. 

B WHEREAS, various investors, including investors affiliated with Kleiner Perkins 
Caufield'& Byers and Mohr, Davidow Ventures (such affiliated investors, collectively, the 
••Pji r ci as£ri n ), have entered into the Series B and C Preferred Stock Purchase Agreement, dated as of 
December 19, 1997 (the "Preferred, frock ?mhfM Agreement"); 

C WHEREAS, in satisfaction of a condition of the Purchasers to the B Round Closing (as 
that' term is defined in the Preferred Stock Purchase Agreement), and in order to attract and retain a chief 
executive officer for ONI, Optivision and ONI are this date entering into this Agreement in order to 
provide ONI (i) from the date hereof until the C Round Closing Date (as that term is defined m the 
Preferred Stock Purchase Agreement) with an exclusive license under all of the intellectual property of 
Optivision described on Attachment B hereto (the " OpTivision Photonics TP ") and any and all 
improvements, modifications, enhancements and other inventions or technology relating to the 
Optivision Photonics IP made by Optivision, including without limitation any United States and foreign 
patents and patent applications (including any substitutions, divisions, conurjauons, contmuanons-m- 
part and patents of addition in respect thereof which are filed by Optivision or which claim mvennons 
which are conceived and reduced to practice during the term of the License Agreement (the "Option 
PhrrnH n» ^nmvements-V. and (ii) as of and from the C Round Closing Date, a transfer and 
asig^entofits entire right, title and interest in all ofthe Optivision Photonics IP, the Initially Licensed 
Optivision IP, and the Optivision Photonics IP Improvements; 

NOW, THEREFORE, in consideration of good and valuable consideration acknowledged by 
Assignor to have been received in full from Assignee: 

1 License , (a) Subject to the terms- arid conditions of this agreement, from the date hereof 
until the C Round Closing Date, Optivision hereby grants to ONI a worldwide, exclusive license, with, 
the rieht of sublicense, under the Optivision Photonics IP and the Optivision Photonics IP Improvements 
(for the purposes of this Section 1 only, such defined terms shall be deemed to be "Licensed Subject 
Matter" as that term is used under the License Agreement) '(i) to make, have made, sell, and use any 
services and/or goods, and to practice any method, process or procedure, resulting in, arising out of, or 
related to the commercialization ofthe Licensed Subject Matter, and (ii) to otherwise exploit die 
Licensed Subject Matter for any and all Commercial Purposes (collectively with the grant provided for 
in clause (i), the 1 AnnHcations") and to have any of the Licensed Applications Performed on 

its behalf by a third parrv. Nothing in this License Agreement shall be construed to grant ONI any ngnt 



Optivision Photonics IP Improver 
out any infringement of the rights 
of the Series B and C Preferred ! 
s valid, enforceable and subsisting. 
Optivision Photonics IP Improve: 
5r patent rights of any third party, 
d is not otherwise aware of, any c 
ith regard to its use of the Optivisioi 
iereby. 

i?T AS STATED ABOVE 
I EXPRESS, IMPLIED, STATU! 

"Liability . IN NO EVENT WILL 
AL, INDIRECT, INCIDENTAL ( 
) THIS AGREEMENT. 



<J Confidentiality. 

I sure . In connection with this A 
gence to disclose to Assignee, subjc 
and Optivision Photonics EP Impi 
> the extent possessed by Assignor 

tentf a 1 Information . Except as expr 
il and shall not publish or otherw 
es contemplated by this Agreement 
Sprint Communications Company 
shall not be unreasonably withhelc 
nee as to the information so disclc 
Dvements licensed to Assignor by A 
y competent proof that, such inforn 

was generally available to the p 
losure to the Assignor, 

became generally available to the 
d other than through any act or omi 



was subsequently lawfully disclose! 



Sunder the Licensed Subject Matter for purposes other than the Licensed 
^specifically retained by Optivision. 

(b) Sections 2.2, 2.3, 2.4, 2.5, 2.6, 2.7, Articles 3 (except tl 
Inot be perpetual or irrevocable), 4(except that none of the Licensed Sut 
f exclusive), 5, 6, 7, 8, 9, 10 (to the limited extent that such Article impos 
rupon Optivision), and Sections 11.1,1 12, 1 1.4, 1 1.5, 1 1.6, 1 1.7, and 11. 
I agree) of the License Agreement are hereby incorporated by reference anc 
1 of this license grant. 

(c) The parties acknowledge and agree that, upon 

; hereof, the license grant contained in this Section 1(a) and the Section 
, Section 1(b) shall terminate automatically in their entirety, such that S 
[ survive or be of any force or effect, and that the parties owe no obligator 
1(a) and 1(b). 

2. ftgngrrocnt . Subject to the terms and conditions of this s 
; the sale of the Series C Preferred Stock of Assignee pursuant to the Prefer 
; (the "Effective Date"), Assignor hereby irrevocably sells, assigns, transfer 
: Assignee hereby accepts the sale, assignment, transfer and conveyanc 

interest in and to the Optivision Photonics IP and Optivision Photonics II 
not limited to, the patent, and patent applications therein described, 
Information possessed or licensed by Assignor as defined in the License * 

3. Grant-Back of License- to Assignor. Assignee hereby 
irrevocable, non-exclusive, non-transferable, royalty free license to make 
services and/or goods, and to practice any method, process or procedui 

: Optivision Photonics IP and Optivision Photonics IP Improvements that . 
the sole purpose of performing Assignor's obligations under the outstandi 
l and the U.S. Government listed on Attachment C and Assignor and Spri 
\ LP, provided that Assignor shall not have the right to sublicense, transfer 
f Assignee's prior written consent Except as may be necessary to perfc 
: contracts, Optivision shall not make, use or sell any goods or services usi; 
: Photonics IP or Optivision Photonics IP Improvements for any purpose 
■ party any right thereunder for any purpose. . 

3. Warranties of Title . Assignor hereby represents and waj 

(a) Assignor has the right to enter into and perfo 
: Agreement and to make this Assignment, and such Assignment is • 
•Optivision. To the best of Assignor's knowledge, the execution, deli 
: Agreement does not conflict with, violate, or breach any agreement of Ai 
\ of and holds all right, title and interest in and to the Optivision Photonic 
llP Improvements, and has the right to use, sell, license, assign, transf 
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(c) permitted Use a nd Disclosures. Assignee is hereby deemed the "owner" of the 
ODtivision Photonics IP and Optivision Photonics IP Improvements effective upon this Assignment and 
%iay use or disclose information disclosed to it by the Assignor without restriction. 

6 furrhgr Assurances . Assignor will cooperate with Assignee to enable Assignee to enjoy 
'to the fullest extent the right, title and interest herein conveyed. Such cooperation by Assignor shall 
include prompt production of pertinent facts and documents, giving of testimony, execution of pennons, 
^rLciiJno^d^^ons or other papers, and other assistance all to the extent reasonably 
necessary for the benefit of Assignee (a) for perfecting in Assignee the right, title and interest herein 
conveved; (b) for prosecuting patent applications; (c) for filing and prosecuting subsunot^msional 
- continuing or additional applications covering any Optivision Photomcs IP or Opuvision Photonics P 

* SvSents; (d) for interference or other priority proceedings involving any Optivision Photonics IP 

• oXivSon Photonics IP Improvements; and (e) for legal proceedings involving Opti^on Photomcs 
5 or Optivision Photonics IP Improvements and any applications therefor and any patents granted 
toon, including without limitation reissues and reexaminations, opposition proceedings, cancellauon 
procee^ngs, priority contests, public use proceedings, infiingement actions and court acuons; provide* 
K^er. to the expense incurred by Assignor in providing such cooperauon shall be paid by 
Assignee. 

7. Miscellaneous. 

r a ) rmvrminp Law . This agreement and any dispute arising from the performance 
or breach hereof shall be governed by the laws of the United States of America and the State of 
California, without regard to that state's laws concerning conflicts or choice of laws. 

fb) Waiver . Neither party may waive or release any of its rights or interests in this 
aereement except in writing. The failure of either parry to assert a right hereunder or to insist upon 
cSance with any term or condition of this agreement shall not constitute a waiver of that right or 
excuse a similar subsequent failure to perform any such term or condition. 

(c) A^rnent . This agreement shall not be assignable by either party to any third 
narry hereto without the written consent of the other parry hereto and any such attempt to assign shall 
b^oid provided, however, that Assignee shall have the right to assign this agreement to a successor 
to all or substantially all of its assets or business, whether by sale, merger or otherwise. Any permitted 
Lignee^r transferee shall agree in writing to,cbmply with all the terms and restrictions contained in 
this agreement. • 

(d) T n tl T" nfW ^tractors . The relationship of the parties hereto f is that of 
MB independent contractors. The parties hereto are not agents, partners or joht venturers of the other for 

8— anypurpose as a result of this-agreement or the transactions contemplated thereby. 
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, i All notices requests and Dther tcmmunicadons hereunder shall be given 

pa the actual date of receipt: 



Jf to Assignor 



Optivision, Inc. 
3450 Hillside Avenue 
Palo Alto, CA 94304 



If to Assignee: 



Attention: 

Optical Networks, Incorporated 
3450 Hillside Avenue 
Palo Alto, CA 94304 



Attention: 



a m „t Fment as otherwise provided in Section 1 hereof, this 

agreement constitutes the enfire a ^^^^_ ±t ^ttcr hereof, either written or oral, 

^ect matter hereof, and ^'V^^^^^^ o{ ^^ ^m^^ 
expressed or implied, are merged ^.^ffSvTor biding on either of the parties hereto uriess 
ar change hereof or addon hereto ^^^^^ representatives of the parties. The 

the License Agreement. 

j a The orovisions hereof shall inure to the benefit of, and 

CB) fnrr ^m ^.^S ^SS 0 ^ administrators of the parties hereto, 
be binding upon, the successors, assigns, hens, executors, ana 

!H WITNESS WHEREOF, the parties hereto have caused .to Agreement to be duly executed 
by their^uSrepresentatives as of the date first above wntter, 

OPTICAL NETWORKS, INCORPORATED OPTIVISION^C. 
; By, 



By:__ 

Name: 
Title: _ 



Name: . 
Title:. 
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ATTACHMENT A 



License Agreement 
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LICENSE AGREEMENT 



This LICENSE AGREEMENT (the " License Agreement "), effixrivc as of October 29 r 1 997 
-(the ^Effective Date"), is made by and between Optivirion, inc., a. Ciiifomia corporation 
("Optivision"), and Optical Networks, Incorporated, a California co ipoiaii on f* ONF ). 

RECITALS 

A. WHEREAS, Opt: vision and ONI are parties to thai ce rtai n Contribution, Services and 
stare purchase Agreement dated as of October 29, 1 997, under which they agree d to enter into this 
License Agreement; 

B. WHEREAS, Opti vision is the owner of cerazn palest and other rights and 

jr ifn i i n rrigm relating to the simultaneous operation of single and crohrplc wavelength lightwave 
communication networks, and desires to grant ONI an exclusive license under such rights to make 
use of soch technology for commercial applications, and ONI desires to acquire such a license, on 
the terms and conditions set forth herein. 

NOW THEREFORE, it is agreed by and betwee n the parries as follows: 
L DEFINITIONS 

LI '' Proprietar y TnfnnTr^nn" shall mean any and all information possessed or li censed by 
Opti vision having to do with any form of optical devices, switches, ccamsctots, systems, networks 
and the protocols and applications used therein, of any kind, in any form and media whatsoever; that 
is reoonably necessary for ONI to exercise its rights under Section 2*1 of this Agreement, including, 
without iimitaiion, (a) mveaiuons, whether or not patentable, whether or sot reduced to pracneev and 
whether or not yet made the subject of a pmrfins patent application or applications; (b) ideas and 
h j u ^ W^t of potentially patentable subject matter, fnrlurfmg, without limitation, any p'^ |f 
disclosures, whether or not reduced to practice, and whether or not yet made the subject of a pending 
pn^ T T application or applications; (c) copyrights (registered or otherwise) and registrations md 
applications for regisixznoa thereof^ and all rights therein provided by Tiifnjjuirmal tirmirs or 
conventions; (d) compute r suftmaic, mciu rfmg , without limitation, source code, fyut'iig systems 
and specifications, data, data bases, files and related documentation; (e) trade secrets and 
confidential, technical and business information (including ideas, formulas, compositions, 
inventions, and cui * ■t^jliujis of inventions whether ptxenxabie or unpatentable, and whether or not 
reduced to practice); (f) whether or not confidential technology (including know-how and show- 
how), rpaniTfr uuing and producnon processes and trrhrrirpitct, research and development 
information, drxwings, specifications, rirrigrrn, plans, proposals, technical data, copyrightable works, 
financial, marketing and business data, pricing and cost m formation, business and marketing plans 
and customer and supplier lists and information; (g) copies and Cmgible embodiments of all the 
foregoing, in whatever form or medium; and (h) all rights to obtain and rights to apply for patents, 
and to register trademarks and copyrights. 
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1,2 u p*+^nr n gV.»M rr^-jm 0 th* parent and paiem applications set forth on Exhibit A 
■ hereto, and (ii) any substitutions* divisions, continuations, contrtraarions-in-pan applications, and 
r patens of addition of (x) above, 

U T-ieemad Subject Matter " shall mean ffl the Patent, (ii) the Frupiiciiiy Information, 
and, if so developed by ONI, (Hi) the ONI Improvements. Upon prompt wrinen notice from the 
1 parties as necessary to effoctuaoe the following right, ONI shaU also have the right to 
jjr^u^A Subject Maiter any United States and foreign patents and paient applications (including any 
substitutions, divisions, continuations, continuations-in-part, and paTmtt of addition in respect 
thereof) which are filed by Optivision or which claim inventions which arc conceived and reduced to 
practice during the term of this License Agre em en t . 

[ # 4 "f^rnTTuroal Purposes " shall mean all purposes other than those purposes for which 
use rights have been fcia ir ^ to governmental entities (other than those governmental agencies which 
have as their p r r^ ' p* * function the provision of civilian rr un TiTrniuaitam functions) and i n riudrs , 
without limitation, the practice, production, manufacture, right to have mannfacmred, sale and use of 
goods and/or services using the Lirrmrd Subject Mailer. 

1 s u ri mL*g d Applications " shall have the meanmg.set forth in Section 2-1. 

\j& "Gross Revenue" shall mean any and all amounts received by ONI resulting from, 
arising out o£ or related to the practice, procfaamotw manufacture, sals or use o f products and/or 
services "^"g the Licensed Subject Mailer, computed in accordance with generally accepted 
jncounnng prmciples. 

1.7 " Honfidtrrrnffl TnfnrTrrgti gp" shall mean (i) any Proprictzry Info rmati on, (ii) my 
information or material in tangible fbnn disclosed hereunder that is marked as "Confidential" zt the 
rfmc it is delivered to the receiving party, and (SI) information disclosed orally hereunder which is 
identified as "Confidential* when disclosed and such disclosure of "Confidential" information is 
confirmed in writing within thirty (30) days by the disclosing party, 

2. LICENSE GRANT 

i 

2.1 Urns. Subject to Sections 2J and 2.4 below, Optivision hereby grams to ONI a 
worldwide; exclusive license; with the right of sublicense; under the L i c ensed Subject Matter (i) to 
n^fcp have made, yHl , aal use any services and/or goods, and to practice any method, process or 
procedure, resulting in, arising out oC or related to the commercialization of the Licensed Subject 
Matter, and (II) to otterwise exploit the Licensed Subject Matter for any and all Commercial 
Purposes (collectively with the grant provided fbrin clause (i), the "licensed ATmlfatt 1 '™™'? and to 
hare any of the Licensed Application* performed on its behalf by a third party. Nothing in this 
License Agreement shall be consmied to grant ONI any right under the Tirc-rrcrri Subject Matter for 
purposes other than the Licensed Applications, which rights are specifically retained by Optivision. 

22 " f4on-Cor nu e iit? pTL ~ During the term hereof Optivision agrees (Ti not to matrr . use or 
sell any goods or services using any aspect of the lice nsed Subject Matter for any Commercial 
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Purpose, and (li) not to grant any third party any right under the Licensed Subject Meter for any 



2J RH»f™?d foVbts. Opthision hmby rcarins an exclusive, transferable rigfal to the 
Ucoised Subject Matter for its own technology development and purposes other than a Commercial 
Purpose. 

2.4' ("WrvTi nn w m H? BtVhw. TLe parties understand that the licensed Subject Matter m*y 
have besi developed under a funding agreement with the Government of the United Stairs »™*, if so* 
that the Government of the United States may have certain rights relative thereto. Optrvision 
i » jn p y p ry and warrants that it (I) has complied and agrees to c o ntinu e to comp ly rhtrTpg the ***** of 
this License Agreement with all laws and regulations applicable to such a Government funding 
agreement and (ii) has done and will continue to do all acts nnvru r y or convenient for the 
• protection of Optrvision T s rights to retain ownership of all inventions within the T.imrrrd Subject 
Matter, including disclosing subject inventions to the Government and electing to retain title in 
subject inventions. 

23 Rifhw of Third Parry . ONI understands thai the Licensed Subject Mate may be 
subject to a research and development agreement ruined into by Opri vision and Sprint 
Communications Company LP r *SprinrH . nyj »rW iMpw t w y \t ^** Apr- m ^ n t 
subject, in all respects, to the rights of Sprint under such agreement and agrees to hold any 
information it receives pcilflimng to the erzstajcc of such agreement, as wdl as any Proprietary 
Infbcnadon (as that term is A*****™* in such agreement) received from Sprint, »' T br i directly or 
indirectly, confidrrrrial 

2.6 nnrvpmnnL ijt Regulations . It is understood that Optrvision is subject to United States 
lzws »vj regulations cnimullmg the export of technical data, computer software; laboratory 
prototypes and other commodities (including the Anns Export Control Act as mwifW^ and the 
Export Administration Act of 1979), and that its obligations hereunder axe contingent on compliance 
with applicable United Stales export laws and regulations. Hie transfer of m u tn technical data 
commodities may require a license from the cognizant agency of the United States Government 
and/or written assurances by ONI that ONI shall not cxpuii data or commodities to ^gjmf n foreign 
countries without prior approval of such agency, » 

2-7 Non-Use of Name , ONI shall not use die names Optivirion, Opdvision, Inc. or the 
names of any Optrvision employee; or any adaptation thereof in any advertising, promotional or 
sales literature for the Licensed Applications without the prior writte n " [ry : nT of Opdvirion, which 
consent shall not be unreasonably withheld, except that ONI may sme that rt is Kr j »»««J by 
Optrvision under one or more patents or applicanons comprising the r ^^yyri Subject Malta: 
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3. GRANT BACK 



The parnes horby rrogaa that, during the an of this License Agreement ONI may 
develop improvements, modificmons, cakmm smd other inventions w^^tT!J^L " 
the Licensed Subject MaSer (the WmnmvnTnirn . OMhe^^^^! 1 !? 10 
excise . perpemai. worldwide, irrevocable, royalty-free iicen^er^LfcenSwi^ 
to the ONI Improvements for use by Optxvirion for othfir ^ .C™Sf? 

provide that Option shall not lave" the right to S^T^S i SETT? ,^° 3C ' 
^ONI^priorwrinencon^ S-dttawJKx^STtlSSr 
subta* ONnmprovemeats feprpc^othexth^aCo^neSrCi^tret to 



4. 



ROYALTIES 



4-1 Royalties to nflfvftf m 

evenr Thy during rh<» n-™ ft fA;- r : 

payments, on no more thaa two ooaoBBafi^n-rf^ ? TT/ ottne royalty 

underwent of five prat (5%) or ^rr of the amount that shodd hrv*1~H^ ■ • 

for the period ^ted. then ONI shall bear ihe capca* of the * „ 5f£ Op™»» 
u^yme^ofroyaMea.ONI^pro^^ 

thereon at 10% pa- amum, proratrd for the araial period erf arrearage! pto ' 



5. COMMERCIALIZATION 



ONI g tj i g « ro use commercially reasonable efforts to use the license granted herein to 
gtneraie Gross Revenue. - ■ 

6. OWNERSHIP 

fi.l Dprivtsion Owngrrhfp. Subject to the license contained in Section 2 above^ 
ownrabip of the Licensed Subject Mate, and any other technology, doazmenaaian or other 
^gft-rtVlc delivered to ONI h aean dcr, and all intellecmal property rights therein, tnrfurfmg without 
limitation, copyrights, patents, trade secrets, mask wodes and other propriesary rights, shall remzm 
exduavely with Optivision and no rights E ranwl hemmder shall be construed to confer any 
additional rights upon ONI by implication, estoppel or otherwise, 

62 Ownership . Subject to the gram-back license cuntiJirrf in Section 3 above; aad 

to Oprivirian' s ownership of any technology it produces as provided in Section 6. 1 above, ownership 
of ONI Ti i 'i" "^ w<~r«* and any other technology, doasneoxarion or other materials delivered to 
Optivision heretmds* and all tnTrflrrrnal property rights therein, jnrrrnrfmg wtthom limitation, 
copyrights, p*'* M,t . trade vrueu, made wurics and other propriesary rights, shall remain exclusively 
with ONI and no rights giiiirrri herennder shall bo construed to confer any additional rights upon 
Optivision by implication, estoppel or otherwise. 

7. WARRANTEES OF OPTIVISION 

7.1 To the best of Optivistan's knowledge, the Licensed Subject Man=r does not and will 
not fn fnng g the copyrights or trade secret rights or pi in ft rights of any third party. 

72 The licenses giinlni to ONI j ^wnxW zre exclusive^ valid and enforceable it%itirra 
Optivision. Optivision has valid title to the Licensed Subject Matter or holds or will hold licenses 
tbcitfbr for the Initial Period and any Renewal Period (as such terms are ffrff i nl below), free of any 
claims or ^ nguTn ^ 11 ff i^ ry ^ 

73 EXCEPT AS STATED ABOVE IN SECTIONS 7.1 AND 7.2, OPTIVISION 
EXPRESSLY DISCLAIMS ANY WARRANTIES OR CONDITIONS, EXPRESS. IMPLIED, 
STATUTORY OR OTHERWISE EXCEPT AS STATED ABOVE IN SECTION 7.1, 
OPTIVISION MAKES NO REPRESENTATIONS AND EXTENDS NO WARRANTIES OR 
CONDITIONS OF ANY KIND, EITHER EXPRESS OR IMPLIED, INCLUDING, BUT NOT 
LIMITED TO, WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR 
PURPOSE AND, VALIDITY OF LICENSED TECHNOLOGY, PATENTED OR UNPATENTED. 
EXCEPT AS STATED ABOVE TN SECTION 7. 1, OPTIVISION ASSUMES NO 
RESPONSIBILITIES OR LIABILITIES WHATSOEVER WITH RESPECT TO THE USE OF THE ; 
LICENSED SUBJECT MATTER. 
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£ LIMITATION OF LIABILITY 



1 



■A 

f 

•et: 



OPTTVISION'S LIABILITY ARISING OUT OF OR RFT iTm ™ -™t^ . ' 
^fj^SHALLNOTEXCEEDTH^^^ 

HEREUNDER. JNNO EVENT WILL OFTmSlONEEU^^^^^^ 
CONSEQUENTIAL, INDIRECT, INCIDENTAL OR PUNT^ n^*^ SPECIAL, 
OR RELATED TO THIS LICENSE A^^h^S ^^^5? G OUr 0? 
THEORY OF LIABILITY (INCLUDINgS^N^^ AND ON ANY 



9. 



CONFmENTIALITY 



, , 9 - 1 CgnfTd07TfilHnfrTTnnTfm] Except asBmrcssiy provided Wj„ «u 

for the ton of this License Agreement J^lSr!!^ P "? es 

confident* aad shall aot pSn.^'SSf ^ 

the purposes cootempbxed by this License Azr^^^r^Z^T^f °= Ce P t for 

by the disclosing par* hereto, except d» t^^Z^^^^,? 1 ^ 10 h 

p«ny by con^ proof tto sachcUde^ 



in 



(d) w«s 

documented gv4 <j<mrr pi rpm c d 



ird coraerzrporaneously, with such iadepeadent dcvdop^T 



:g' thza a party. 



person other 



fed osed to it by the other party to the extent such WoSc^^^ Wmfa ^ 0a 
orpiosecutirig p*** ippMans, piosccuang or dcfaiSS 7 ST^- 111 ^ 

rcgukrions or etherise sufa^Lg i^XT^S^!!!^,^ 
or others excusing its riglas b^S^£2 StT.^ 0 -" 0011 ^ 1 
any such disclosure of another party's Co^duSS^^^SS^ * *** 

and, except to the extent nappropnate in the caseof rjateatiaJ^— ^ I ^ rf ™ ( ^ osnrc 
orders or otherwise). poor to ro oisclcsure (wnenjertfaro'iigh protective 



■ft 



9.3 Pgfrfc Pijgforgff. Except tz otherwise required by law, neither parry «^fl issue a 
press release or mite my other public disclosure of die terms of this License Agreement without the 
prior ipLnoval of such press release or. public disclosure: Each party shall submit any such press 
release or public disclosure to the other party .-and the receiving party have fifteen (15) days to 
review and approve or disapprove any such press reiezsc or public disclosure If the receiving party 
docs not respo nd within such fifteen (1 5) day period, the press release or public disclosure *M 1 be 
deemed approved. In addition, if a public disclosure is required by law, the ^■H^ring parrv 
provide copies of the disclosure reasonably in advance of such filing or odier disclosure for the 
nrrnrffsrfnsmg party's prior review and Minim ^ T 

10. INDEMNIFTCATION 

Each of ONI and Optivirion agree to indemnify, hold harmless and defend (with counsel fiee 
of any conflict" of intaest between such counsel and the party being iodanmned or any other 
ind rrrm'rrr hereunder) the other pa^ and its directors, officers, employees, ageu* and subsidiaries 
from and against any and all claims, allegations, proceedings, hrv-^ Kmhsiitfa_ c^ts and exposes 
(including reasonable attorneys * fees) resulting from the breach of the i^ m.^ ^ covenants or 
agreanents rnrniinrrl in this r.icrmws Agieemcni of «Hi party. 

11. TERM AND TERMINATION 

11.1 Iain. The term of this License Agreement shall uiiiimajLe on the Effective Dale 
and, unless cariier irTTTTTna^ 11, caminK for twenry-five (25) years 

Sum the date hereof (the "Initial Period"). Upon the expiration of the Period, this License 
Agreement stall be imnmiririU y renewed for successive periods of one (1) year each a "Renewal 
Period") unless earlier ifrrmnatM as authorized in this Section II. 

112 TrnmTTffnnn (*) At the end oftheMtial Period or any Renewal Period, either party 
shall have the right to triumvir this License A^reemoit upon sixty (60) days written notice to the 
other party. 

(b) ONI shall have the right to terrrnnxie this License Agreeniem at any time on six 
(6) months' notice to Opttvision, and upon payment of all amouas doe Opthnrian rfcm ngh tt,» 
effective f ** t * of the tensissnon. 

II- 3 ^Tnii ili aiisTgiammoa This License Agregmag <A»H terminate tutomicicxJJy if; (a) 
within nine (9) months foan the date hereof, ONI docs not receive an investment of equity in execes 
of 52,000,000; (b) within forty-eight (4S) monies of the date of me License Agreement, ONI finis to 
meet the applicable Gross Revenue threshold specified in Section 4.1; ox (c) daring the Initial Period 
or any subsequent Renewal Period, having met such threshold, ONI £c2s to meet such threshold for 
four (4) of the next eight (S) successive fiscal quarters. 

11 - 4 Tgnnaa t jon by Ogtivfrirm Should ONI fiul to mat-- any payment whatsoever due 
and payable to Optivision hereunder. Optivision shall have the right to terminate this License 
Agreement efiecsve on thirty (30) days' notice, unless ONI shall make all such payments to 



^OMAVcnacsiscuMCTiTra 



-7- 



Optivirion within said thirty (30) day period. Upon the expiration of the thirty (30) day period, if 
ONI shall not have made all such paymans to Oprivision, the rights, privileges and license granted 
hereunder *h»l] automatically terminate. 

1IJ Tfmunarion for Breach. Defaults Upon any material bir^ch or default of Tfn* License 
A g re em ent by ONI other than those occurrences set out in Section 1 1.4 above, winch *^*M always 
take precedence over any material breach or drrfimfr ref c u e d to in this Section 1 1.5(a), Optivisian 
shall have the right to tciii i imrtr this Licose A gi e amrm and die rights, privileges and license granted 
hereunder enecuve on ninety (90) days' notice to ONI. Such termination gh»H fr ^" " iT_r automatically 
effective unless ONI shall have cured any such material \ ] i wM *h or d*f*mi\ poor to the expiration of 
the ninety (90) day period 

(b) Upon any material breach or default of this Llcase Agreement by Optivision, 
ONI shall have the right to tenmnate this License Agreement and the ri^W* privileges and Iicaase 
granted hereunder effective on ninety (90) days' notice to Optrvision. Such tenrinarion *h*H become 
automatically eff e cti v e unless Optrvision shall have cured any such material breach or default prior 
to the expiration of the ninety (90) day period 

11.6 Effect* nf Insolvency. All rights and licoacs granted to a party under or pumia nrto 
this License Agreement are, and shall otherwise be drrmrd to be, for pox puses of Section 365(n) of 
the U.S. Bankruptcy Code (1 1 U.S.C. 101, ct scq.) 9 licenses to rights of Tmdlecmal property" as 
defined thacunder. Notwithstanding- any provision contained herein to the contrary, if a party that is 

a licensor pf irrtglleeau*] pmpgrry Kgygan/W wn^w jry pw^wff^g wwW fK* a^Wrrprry fiv^ «rH 

the trustee in banfauptcy of such party, or the party, as a debtor in possession, rightfully elects to 
i eject this License Agreement, the party to whom such intellectual piupcily has been licensed may, 
in accordance with 1 1 U-S.C Section 365(nXl) and (2), main any and all rights h u rm i ^ T em "" - I 
to it, to the rnnrirmTffl extent pqjmtted by law, subject to the payments, if any, specified herein. 

11.7 Effor fff Breach ct Tnrninflrirm. 

11.7.1 Amrad OMiamag. Termination of this License Agreement for any j r i t v m 
shall not release any party hereto from any liability which, at the of such tennmarion, has 
already accrued to the other party or which is attributable to a per i od prior to such ton i ma t i ng nor 
preclude either party from pursuing til rights and remedies it may have hereunder or at law or in 
equity with ; e xp e c t to any breach of this Li ceinc Agiu-m cnL 

1L7.Z gpir^nfMitteriaJs. Upon any lemanalioa of this T Agreement, ONI 
and Optfvirion shall promptly return to the other parry ail Confidential Information received from the 
other party. 

1 1.8 Survival Sections 1, 6, 7, 8, 9, 10, 1 1.7, and 12 shall survive the p iping or 
termination of this License Agreement for any reason. 
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12. MISCELLANEOUS 



12.1 Governing Law. This License "A gr e em ent and any dispone arising from the 
p c rf b tmanfl c or breach hereof shall be governed by the laws of the United States of America, and the 
State of California, without regard to thai stale's laws concerning conflicts or choice of laws. 

122 Waiver. Neither party nay waive or release any of its rigbis or interests in this 
License Agreement except in writing. The failure of either parry to assm a right hemndn- or to 
insist upon enrnpfrffnry with any term or condition of this License Agreement *^*U not constitute a 
waiver of that right or excuse a similar subsequent failure to perform any such tarn err enrvjjrion 

123 Arrfmfflgnt. This License Agreement shall not be ggggmhlg hy ^q- ^ ^ 
third parry hemo withoui the written c nmr = nr of the other parry hereto and any such ^utmi^ to g*r?gn 
shaH be void, provided, however, thg^ 

successor to ail or substantially all of hs assets or business, whether by merger or othewise. 
Any pennined aragnec or transferee shall agree in writizig to comply with all the terms and 
resaictions contained in this License Agreement. 

12.4 fadgpeodgnt CgflUflrlm. The r rlirinmfa rp of the parties hereto is that of independent 
contractors. The parties hereto are not deemed to be agents- partem or jomt vFTTtrrp-^ nfihm r vh+n 
for any pur p ose as a result o f this License Agreement or the transactions r^n*-^,^ thereby. 

12J HoOSSa- All notices, requests and othsr mmmunicarioia hmmA-r *h*)\ h» ^ 
writing by carified or i c^ina ai mail to the addresses set fbnfa below and shall be deemed received 
an the actual dam of receipt: 

If to Optivfsinn- Optivision, Inc. 

3450 Hillside Avenue 
Palo Alto, CA 



If to ONI: Optical Networks, Incorpomed 

3450 Hillside Avenue , 
■ PabAlto,CA 

12-6 Nft TTTOfigdJ.fCfinv^ No rights or Hornsea with izip s u to the licensed Suhjecr 
Matter are granted or deemed granted hereunder or m connection herewith, other than those rights 
cjiyituJ y g nnrrri in this License Ag nxme nL 

12.7 CnTTTTTlctt AKJggfllCflt- This License Agreement constitutes the win n * agreement, both 
written and oral, between the panics with respect to the. subject matter hereof and all prior 
agr rrmrnt? r nprrrfng the subject martrr hggofc either written or oral, gg pi«Agi] nr tmp lH 
merged and canceled, and are null and void and of no effect. No amendment or change hereof or 
a dd i ti on bcrto shall be effective or binding on cither of the parties hereto imWy reduced to writing 
and executed by the respective duly authorized representatives of Opti vision and ONL 
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12.8 ffcarfmps. The captions to the sections Mad paragraphs hereof are not a part r»f fofc 
License Agreement but arc fnrhtHrrf merely for convenience of reference only and not is 
m»»in'ig gf ii nyj|ii Eimjpg, 

IN WITNESS WHEREOF, tils patirs hereto have caused this liccse Agrccnnai to be duiy 
cxcctflcd by then- wrnhnrized irprcseniaDves zs of tie Effective Dale. 



OPTICAL NETWORKS, INCORPORATED OPTTVISION. INC. 

Hv l ^ L L~ Byt / / ^^</ 2,£~^ 

Title: P^rJ^TJ. Tide: ,» - <^ 
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EXHIBIT A 
Patent 



Patau Appiiczrion, filed Da January 10, 1997, earnled 'Mabod and Apparatus for Simultaneous 
Opcroon of Single and Multiple Wavelength Ligfuwavc Commxmitttioii Networks" 



ATTACHMENT B 
Description of Intellectual Property Assigned to ONI 



Patents granted; 



Section V. Intellectual property contributed to ONI 



ptical bus using controllable optical devices". 



The patent describes a bi-directional optical data bus as well as bus interfaces for applications in high 
speed optical blackplanes where data is placed or removed from the bus by dynamically controlling 
optical coupler elements. 

Patents Filed: 

"Lensed Planar Optical Waveguides for Packaging Optoelectronic Devices " 
Filed: June 7, 1995 

This patent application describes the process for making self-aligned macro-lenses on the ends of 
waveguides for applications toward low-cost, higher coupling uniformity, low-complexity packaging 
for laser arrays or photodetector arrays, 

"In-Line Polymeric Construct for Modulators, Filters, Switches and Other Electro-Optic 
Devices" 

Filed- July 1 6, 1 996 (USSN:08/683,055) 
. Provisional Patent Applications: 

"Method and apparatus for simultaneous operation of single and multiple wavelength lightwave 
communication networks". 

Serial No. 60/038, 149 Filed: February 10, 1997 (Townsend and Townsend and Crew, Palo Alto). 
This provisional patent application consists of over 75 pages of description, diagrams, and 
documents related to the various concepts, methods, and possible implementations of optical- 
switching-nodes (OSN) for network restoration. It encompasses a wide area of intellectual property 
that will be defined with particular claims by February 1 0, 1 998 as a single or multiple patent 
applications, all retaining the original date of disclosure. • 

Intellectual Proper ty rebted to the follo wi ng ^ documented, implemented in de^ ., nm f 

protects in proyre^); 

1. Optical Switching and Networks Croup. 

• Just-In-Time Switching - This signalling protocol is designed to take advantage of fast 
reconfiguration of optical switches and provides means of achieving high utilization of multi- 
wavelength optical networks. This protocol Is beinr implemented in rh» pri vate nnti^l irfTrl r fr r 
I M>35Panc>t'meMOr^wT)Mne^^ p r -r>;.. ^ nru \ - 

development work along with fast optical switches based on Optivision wavelength selecting and 
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convert «-—— : ^^^S"^° nInttmtt 
r^Twith the panicipation of Spnnt, Noorl ^ ™ ^1 ^ ^ ATM/IP/Gigabit 

rw^-« and wavelength-convening opdca. connect svsrcns N* conn., 
units) for 6st optical data networks. rat£S _ ^ .. Merlin « analyzer. 

™Sh «P*» ""S^ a Jl set of equipment designed to 

designed in cooperanon ^^^f^k development, manufacturing, and mamtenance^ 
support all ^.^SSES^ *00to 6400, ATM/SONET OC-12c, OC-48c, 

rSpPI-SONET Gateway: This S atc ^' "^pp!^^ t^ugh SONET fiber. This gateway 
. t0 Sovide the required ^nnecBon of jvo ^ork switch. The transport of 

In be connected to a HIPPI host computer or to a port mr wor ds can 

as well as HIPPI repeaters. 

fib« topologies with <f * J^Lph multiplexing components ^equipment with 

' S^T^rS™^^ - weU a, dynamic provision^ (rounng) of 

•fes* - d •>- ta ' of ^ ^ Uetowav ° of 

rteSrltp— - of f ng optica, switching modes for procuring optica, paths on 
demand in large scale optical t>^»* V.^ „ith configurable optical add-drop 

■J^JSlt^S ^"SpSy Jrestorauonin optica, network, 

sinsle .Mode ^SS^LtSk of arrays of laser diode, Low cos, and higher 



• raw* — r 

US"**— WDMopdcalr^wherel^ar^canbe^d.se.ctone.frnany 

wavelengths for transmission. 
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Parallel Fiber-optic Links 

• Ruegedized parallel fiber-optic links currently being developed for NASA. These links provide > 
1 Gb/s throughput, and utilize MCM and silicon V-groove technology. 

• Target applications: Spacecraft and aircraft networks and busses. 

MEMS-Based Fiber-Optic Switches 

• Unique optical switching architecture based on MEMs micromirrors allowing optical switches of 
size 1024 x!024 or larger to be achieved with reasonable hardware complexity and cost 

• MEMS optical switching experiments at Optivision have provided useful insight into switch 
implementation issues. 

• Details of Opti vision's architecture in signed laboratory notebook dated 5/8/97. 

• Target applications: Large fiber-optic cross-connect matrices for optical networks. 

Polymer Modulators 

• Modulators suitable for digital and analog transmission at > 20 Ghz bandwith. 

• Lower cost and lower insertion loss than existing modulators. 

• Target applications: Digital transmission systems, and CATV, 

3 r Photonic Interconnects and Processors Group 
Free Space Parallel Interconnects 

The primary area that may hold IP in the PIP group comes under the broad heading of free space 
parallel optical interconnects. The group has put together a number of systems and there is likely IP 
relating to assembly techniques, optical configurations, opto-electro-mechanical systems, 
architectures for systems, and interconnects constructed using these techniques. There is also unique 
knowhow relating to high performance cell or packet switch architectures. An extension to the 
Optivision patent for optical busses was abandoned because of concerns about likely utility, but a 
new patent for this architecture could be pursued. • 

Logic Processor Architectures 

Optivision is working on a government contract to provide a specialized processor capable of doing 
logic operations on a cell or packet-based streams of data at rates exceeding lOGbps. We are likely 
to have or be about to generate some intellectual property on architectures, methods and optical 
configuration for performing these functions. 

Interconnects for and Testing of 3D optical memories 

Optivision has previously done work on architectures for interconnects t high capacity 3D optical 
memories and is currently working to build test system for these kinds of memories. We are in a • 
position to generate IP relating to the interconnects and Standards for how these devices will be used. 

Optical Interconnects for cryogenic electronics 

Optivision may have some IP on approaches for providing optical interconnects to cryogenic 
electronics (primarily for infrared imagers but suitable for other cyroelectronics). . v: * > 

, - r r * . . . 
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Invention 


Inventors 


Description/Applications 


1 


Overlay Operation of Packet Data 
Network over SONET through Use of 
Space Division Optical Switching 
Systems 


R. Sharma 


Allows graceful addition of IP and ATM packet 
services without requiring additional SONET 
ADM equipment 


2 


Integration of OSN Switch with WDM 
Terminal 


TL Sharma 


Allows Integration of switching capability with 
WDM terminal equipment 


3 


Combination of Configurable 
Wavelength Add-Drop Multiplexers 
with Optical Switching 


R. Sharma 


Configurable provisioning of wavelengths and 
capacity 


4 


OSN Sub-Module 


R_ Sharma 


Enables re-use of protection WDM terminals as 
regenerators 


5 


SONET ADM Interoperabihry 


R. Sharma 


Enables interoperability with SONET 


6 


Optical Switching Systems for 
Procuring Optical Paths on Demand in 
a Nationwide Telecommunications 
Network 


R. Sharma 


Enables DOD customer to establish a secure data 
path using protection fibers without need for 
signaling to Telco equipment 


7 


Merlin Network Analyzer Architecture 


j. rancer 


Overall approach featuring modular design 


8 


Merlin Nerwork Analyzer Core Design 


J. Parker 


Clocked RAM with control FPGAs 


9 


Fast Reconfiguration of Optical 
Switches 


J. Parker 


Fast hardware assisted arbitration in SCU nrovides 
switch reconfiguration time 2 to 3 orders of 
magnitude more rapid than prior art for optical 
switch nerwork elements 


10 


MEMS Optical Switch 


R. Kalman 


A Fourier-based architecture that takes advantage 
of the small size and integratabiliry of MEMS to 
provide a large NxN optical switching fabric ■ 


11 


Fiber Positioning Algorithm 


R. Kalman 


Algorithm for automated positioning of optical, 
fibers for opto-electronic packaging 


12 


ATM Switch Architecture 


M. Derstine 


Architecture for time mutliplexed crossbar packet 
switch that can be implemented using free space 
digital optics 


13 


Optical Interconnect Configuration 


M. Derstine 


Optical configuration of highly parallel optical 
interconnect between closely spaced elecatmic 
boards 


14 


Microlens Alignment Technique 


M. Derstine 


Specific implementation of basic idea from McGill 
U for precision lateral alignment between spatially : 
separated planar surfaces 
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Invention 



Inventors 



Description/Applications 



15 



Monolithic Optical Beam Combining 
Units 



M Derstine 



Provides monolithic building block for assembly of 
free space digital optics systems 



16 



Optical Logic Processor 



M Derstine 



Architectural concepts for systems that can permute 



17 



Linearized Directional Coupler 
Modulator 



R. Weverfca 



Method for designing PILF and other rypes of 
modulators with highly linear transfer functions 



18 PILF Modulator with Small Core Fiber R. Weverfca 



A more efficient PILF modulator design using 
stronger evanescent coupling 



19 



PILF Modulator with Low Index 
Buffer Layer 



R. Weverfca 



A more efficient PELF modulator design using 
modes near cutoff 



20 



PILF Modulator with Loss/Gain 
Modulation in the Overlayer 



R. Weverfca 



Uses electrical or opdcal pumping of gain medium 
for modulation 



21 



PILF Modulator with Fiber Grating 



R. Weverfca 



Uses modulation of the polymer index to modulate 
the effective 5 in the fiber and change grating 
center wavelength 



22 



PILF Modulator with Beat-Frequency J R. Weverfca 
Fiber Grating 



Uses low frequency beat-frequency fiber grating to 
provide aB necessary to couple efficiently from 
fiber to waveguide modes 



23 



PILF Intracavity Fiber Laser 
Modulator 



R. Weverfca 



Uses PILF as low insertion loss modulator that can 
function as an intracavity modulator for lasers or 
other resonant opto-electronic devices 



24 



PILF Modulator/Filter with Thenno- 
Optic Polymer 



R. Weverfca 
R. Hill ' 
G. Bjorfclund 



Uses the large index change that can be achieved in 
polymers through the thermo-optic effect to 
provide gready increased PILF tuning range 



25 



Traveling Wave Detector Based on 
Fiber Half Coupler Substrate 



R. Weverfca 
(Optivisibn) . 
A. Knoesen 
(UC Davis) 



Uses fiber half coupler substrate to deliver opdcal 
power to an array of photodetectors in a phase 
matched manner 



26 



High Power Photodetector 



R-Hill? 
R. Weverfca 



General scheme for optical fan-out, RF fan- in for 
distributed photodetectors 



27 



Efficient MSM Photodetector 



R.HH1? 
R. Weverfca 



Use of lenslet arrays and diffractive optical 
elements to increase the efficiency of MSM 
photodetectors 



28 



Variable Optical Delay Line with 
Increased Resolution 



R. Weverfca 



Use of differential dispersion between two different 
fibers containing sets of fiber gratings to achieve 
smaller minimum delay 



29 



Opdcal Switch Based on Magneto- 
Optic Effect 



R. Weverka 



1 'se of current controlled magneto-optic crystal 
element inside of Sagnac Interferometer to provide 
»as and switching 
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Invention 


Inventors 


Description/Applications 


30 


lxN Rotating MEMS Deflector Switch 


R. Weverka 


Use of optical element mounted on rotating MEMS 
base to provide controlled angular deflection for 
lxN switch 
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